. “The makers of laws are the 

majority who are weak; they 
make laws and_ distribute 
praises and censures with a 
view to themselves and their 
own interests; and they ter- 
rify the stronger sort of men, 
and those who are able to get 
the better of them, in order 
that they may not get the 
better of them.” — Plato, 
Gorgias. 
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Inland Marine Insurance Problems 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York, 


ISTORICALLY, it appears that the 

phrase “Inland Marine” was first used 
to describe a policy of “Marine” insurance 
extended to cover vessels or their cargoes 
on inland waters, such as lakes, rivers or 
canals. However, as employed today, the 
phrase has a more distinctive meaning and 
is applied to contracts of insurance which, 
although they constitute in principle an out- 
growth of marine policies, do not neces- 
sarily relate in any sense of the word to 
maritime perils or transportation by way 
of water. In fact, except for the fact that 
practically every inland marine coverage 
had its inception because of attending trans- 
portation perils, there is little, if any, simi- 
larity between the circumstances to which 
such policies are applied and those to which 
policies of marine insurance are applied. 
Today, inland marine insurance has become 
an accepted and independent field, the basic 
principle being that there must, with certain 
exceptions, be an element of transportation 
creating the hazard of movement; and thus, 
the word “floater” has become descriptive 
of this type of coverage. Accordingly, prop- 
erty at fixed locations, except those tradi- 
tionally so included, cannot be insured 
under the inland marine forms. 


Inasmuch as the rapid expansion of the 
inland marine field has taken place in recent 
years, the law pertaining thereto is still in 
the formative stage. There are, therefore, 


numerous controversial problems which need 
careful study if a proper and equitable solu- 
tion is to result. 


Concealment Problem 


One of the most important problems is 
whether the so-called “marine” rule, first 
developed by the English courts to protect 
the insurer who was unable to inspect ships 
in distant ports or at sea, is applicable to 
inland marine policies. Under this rule, 
marine insurance policies are voidable if 
the insurer was misled by the assured’s 
failure to disclose all facts material to the 
risk, whether the concealment was innocent 
or fraudulent. (Cf. Sun Mutual Insurance 
Company v. Ocean Insurance Company, 107 
U. S. 485, and Btesh v. Royal Insurance Com- 
pany, 49 F. (2d) 720.) The rule was even 
extended to other types of insurance, such 
as fire and life, irrespective of the fact that 
inspection of the risk was not impossible 
or impractical in these fields of insurance. 
However, the American courts, at an early 
date, refused to extend the arbitrary marine 
rule to fire and life policies, so that non- 
disclosure of a material fact would consti- 
tute a defense to the insurer only if the 
assured intended to deceive the insurance 
company. (Pennsylvania Mutual Life In- 
surance Company v. Mechanic’s Savings Bank 
& Trust Company, 72 F. 413.) This approach 
is popularly known as the “Ordinary Rule,” 
which states that to void the policy it must 
appear that the assured fraudulently con- 
cealed facts which he knew to be material 
to the underwriting of the risk. 

Which of the two rules to follow in the 
inland marine field is now beginning to 
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crystalize, although some courts tend to 
base application of one or the other rule 
in a given situation to a factual “ease of 
inspection test,” that is, if inspection is not 
feasible, the marine rule is applied. How- 
ever, it is believed this “ease of inspection 
test” is an unrealistic approach to the prob- 
lem, and should not be the basis for a 
choice as between the two rules. Rather, 
the courts should either adopt one or the 
other rule as being preferable to a meaning- 
less test which can more often than not 
lead to inequitable results and protracted 
litigation of a factual nature. For example, 
if the strict marine rule were to apply, and 
this fact was properly publicized through 
agents and brokers and in the trade jour- 
nals, assureds would tend to make full dis- 
closure, thereby avoiding possible voiding 
of the policy, whereas if the “ordinary” rule 
were to apply in all cases, the insurer would 
be in no different position than is now the 
case under regular fire, life or casualty 
policies. , 

The current judicial trend is probably 
away from the “marine rule” in favor of 
the “ordinary rule’—one of the main rea- 
sons being that the historical basis for 
adoption of the marine rule does not exist 
today in the case of inland marine poli- 
cies. An excellent judicial analysis of the 
problem is contained in the recent New 
York litigation in the case of Stecker v. 
American Home Fire Assurance Company, 
229 N. Y. 1, the Court of Appeals reversing 
the Appellate Division in favor of the trial 
court’s holding that the marine rule was 
inapplicable. 

In this case, the plaintiff, a fur salesman, 
obtained a salesman’s inland marine floater 
covering funds against risk of loss in transit. 
The insurer did not ask him whether he 
had a criminal record, nor did he reveal that 
three years before he had been convicted 
of concealing assets from a trustee in bank- 
ruptcy. Whether the policy was voidable 
under the marine rule was the question. 
In reversing the Appellate Division, the 
Court of Appeals made the following ob- 
servations with respect to application of the 
marine rule in inland marine cases: 


“Until the Legislature says otherwise, 
we hold that the ordinary rule as to non- 
disclosure, is the one to apply in respect 
to policies like the one in suit, and that, 
as to such policies, if the insurer makes 
no inquiry, and the insured no representa- 
tion as to the fact in question, then con- 
cealment, short of actual fraud, in respect 
to such a fact, does not void the policy.” 


Report to the Reader 


THis ISSUE IN BRIEF 


In applying the well-established doc- 
trines of the common law to aviation, 
the courts have held that, though the 
airline is held to the highest degree of 
care, it is not the insurer of its pas- 
sengers’ safety; they have variously 
applied the doctrine of res ipsa loquitur ; 
and they have utilized the usual rules 
of conflicts of law. See “Airplane 
Tort Law” at page 120. 


The mysterious disappearance and 
presumption of theft clause has had 
the effect of creating a rule of evi- 
dence by contract. Page 97. 


“Schedule rating lends itself to very 
much abuse,” says Deputy Commis- 
sioner Currey Sanders, “principally 
because the application of the plan is 
left almost entirely up to the judg- 
ment of the agent or underwriter and, 
therefore, is in direct conflict with the 
discrimination statutes of the various 
states.” Page 111. 


For a quick review of the highlights 
in the “news” of insurance law, see 
“The Coverage,” page 146. 


What general statements can be made 
above the liability of an insurer to 
those who seek to contract with it? 
To those it defends? To those it em- 
ploys? To its competitors? Page 103. 


Controversy grows about the proper 
method of dealing with the uninsured 


motorist. Pages 109 and 143. 


Thus, although it would appear the strict 
marine rule will not generally be invoked 
in inland marine cases, it should not be 
overlooked that some jurisdictions may con- 
tinue to apply the marine rule under the 
“ease of inspection test.” (Cf. Blair v. Na- 
tional. Security Insurance Company, 4 Fire 
AND CASUALTY CASES 148, 126 F. (2d) 955; 
Sun Insurance Office v. Mallick, 153 Atl. 35.) 
Others may adopt a mandatory marine rule 
without regard to the practicalities of in- 
spection. 
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Personal Property Floater Problems 


One of the very important “personal” 
coverages in the inland marine category is 
the so-called personal property floater. 
Generally, it provides “all-risk” coverage on 
property owned, used or worn by the as- 
sured in all situations on a world-wide basis. 
The policy, by its very nature, requires 
that the assured complete an application 
whereby he must estimate, by class, the 
value of the personal property to be cov- 
ered in order to determine the amount of 
insurance to be carried. Adequate insur- 
ance to value is the keynote to underwrit- 
ing this type of coverage, always keeping 
in mind the exclusions which relate to wear 
and tear, breakage, deterioration, etc., the 
limitations as to classes which cannot be cov- 
ered, and the monetary limitations on money, 
securities, unscheduled jewelry, watches and 
furs, and on secondary residences. Because 
of the broad coverage, coupled with these 
exclusions and limitations, litigation has 
naturally resulted in many situations. 


One of the frequent questions which arises 
under the jewelry-fur floater concerns whether 
the policy is a “valued” form. Whether 
the policy is deemed “valued” is often very 
important to the assured, since if it is, he 
is relieved of the burden of proving value 
in the event of total loss. Cases, to date, 
quite definitely indicate that the policy is 
not considered “valued” unless the words 
“valued at” or some such similar language 
is included in the policy or endorsements 
thereto. One of the most recent cases in- 
volving this question is the case of Gerhard 
v. Boston Insurance Company, 7 FIRE AND 
CasuaLty Cases 619, decided by the United 
States District Court of the Eastern Dis- 
trict of Pennsylvania on July 13, 1951, where 
the court carefully detailed the underlying 
philosophy implicit in the scheduled jewel- 
ry-fur floater. The words and figures 
“insured value—$5,000” with respect to a 
pearl necklace appeared in that portion of 
the policy entitled “Schedule of Articles 
Insured.” This schedule was incorporated 
by reference into that part of the policy 
relating to the obligations of the insurer 
and the assured. Whether the words and 
figures “insured value—$5,000” had any real 
meaning was the question, the insurer argu- 
ing that the mere statement of amount 
written on the face of the policy did not 
make it a valued policy, whereas the assured 
contended such language conclusively es- 
tablished the policy as “valued.” The court 
noted that two meanings suggest themselves. 
First, it might be contended the phrase 
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means the value of the article up to which 
the insurer has agreed to provide indemnifi- 
cation — that is, maximum value. Second, 
that it means the value at which the article 
is insured. The court observed that no 
effort at construction is required to under- 
stand this latter interpretation of the phrase, 
and further it is harmonious with the com- 
mon meaning of the language. It specifi- 
cally stated that in the absence of intended 
technical distinctions, there could be no 
difference between the plain meaning of the 
words and phrases “value,” “valued at,” 
“valuation” or “insured value” when used 
in the same general context. 

The court was impressed with the fact 
that nowhere in the policy was there a 
limitation on the amount of recovery to 
actual cash value for the loss of a single 
insured article, or any provision establishing 
standards by which the amount of the loss 
could be ascertained, or any provision indicat- 
ing that proof of value had to be offered in 
case of loss. In fact, as the court pointed 
out, it is entirely reasonable to assume the 
assured and the insurer actually intended 
to avoid disputes over the different po- 
tential expert opinions as to value in the 
event of total loss. The court, therefore, 
held the policy to be a valued one. 

The court then discussed the question of 
partial loss, saying that the reasoning em- 
ployed to reach the result that the parties 
have agreed upon a valuation of the whole 
necklace does not compel the automatic 
conclusion that this valuation was meant 
to serve as the measure of liquidated dam- 
ages in the event the necklace was not 
entirely lost and some value remained. Such 
a conclusion would result in a gambling 
transaction rather than an insurance con- 


tract. A different measure of damage is 


required in the event of partial loss, the 
measure of value of the remaining part de- 
pending upon whether the remainder can 
be properly utilized to restore the insured 
property to its former appearance and value. 
The court then said: 


“If the remaining pearls cannot be so 
utilized, the measure of damages would be, 
since, concededly, some value remains in 
the loose pearls, the difference between five 
thousand dollars valuation and the value of 
the remaining pearls as loose pearls. If the 
remaining pearls could be used in recon- 
struction, then the measure of damages 
would be the cost of effecting a restoration, 
or the difference between the five thousand 
dollars evaluation and the value of the re- 
maining pearls as part of the necklace.” 
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Collateral to this question, and one fre- 
quently arising when claims under the 
floater are being processed, is whether the 
insurer may, at its option, replace rather 
than pay cash in the amount of the agreed 
scheduled value. Unless by endorsement or 
specific policy provision granting such op- 
tion, there would be no such option avail- 
able to the insurer against the objections of 
the assured. Frequently, however some such 
limitation as respects jewelry and furs which 
are covered by endorsement attached to the 
personal property floater will be agreed to. 
For example, in the recent case of Mandel 
v. Atlas Assurance Company, 7 FIRE AND 
CasuaLty Cases 101, 41 N. W. (2d) 590, 
the policy insuring a scheduled valued dia- 
mond ring, contained the following clause: 


“Unless otherwise provided in form at- 
tached, this company shall not be liable 
beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs 
and the loss or damage shall be ascertained 
or estimated according to such actual cash 
value with proper deduction for deprecia- 
tion, however caused, and shall in no event 
exceed what it would then cost to repair 
or replace the same with material of like 
kind and quality.” 

During the course of adjusting the loss, 
the insurer claimed the right to replace, 
and with the apparent consent of the hus- 
band, purchased a replacement. Mrs. Man- 
del, however, rejected the replacement and 
insisted on a cash settlement. On appeal to 
the Minnesota Supreme Court, from the 
lower court’s decision favorable to the com- 
pany, the Supreme Court reversed. Sig- 
nificantly, the court observed that the parties 
could orally agree to a replacement mode 
of settlement even though the policy did 
not provide for replacement. However, the 
court could not find the wife had joined in 
any such arrangement, and since she was 
the owner of the ring an agreement to re- 
place never became operative. An _ inter- 
esting sidelight to the case is the following 
subtle comment by the court: 

“To select for a woman such a personal 
item as a diamond ring might well be as 
difficult as to select a new hat for her. The 
money value of the material in the one 
might well be equal to or exceed the other, 
but who except the woman who is to wear 
the hat would be able to say that the one 
was as valuable as the other.” 

It is suspected one of the justices probably 
remembers too vividly his attempted pre- 
sentation of a hat to his wife as an anni- 
versary gift—a hat which his wife would 
not have worn to a dogfight. 


Report to the Reader 


The question of “insurable interest” is 
sometimes troublesome in cases where a 
ring or fur coat or other gift to an en- 
gaged lady is, in the first instance, covered 
by a floater procured by the would-be hus- 
band. Frequently, the article is stolen or 
lost before marriage raising the question 
of recovery under the policy. The case 
Ludeau v. The Phoenix Insurance Company, 
6 Fire AND CASUALTY CAsEs 484, 204 S. W. 
(2d) 1008, involved this question; the court 
holding that the girl’s fiance had no in- 
surable interest in the engagement ring 


which was lost prior to the marriage, and 
recovery was denied. Analogy was made to 
the rule of law. that the engagement ring 
belongs to the estate of a deceased engaged 
girl, citing the Illinois case, Urbanus v. 
Burns, 20 N. E. (2d) 869. 


Theft Loss Problems 


Cases involving losses alleged to have been 
caused by theft from a carrier have created 
difficult problems in that the element of 
proof of theft is often difficult to establish. 
Part of this is due to the erroneous im- 
pression which has gained momentum in 
the last few years that a presumption of 
theft arises in cases of mysterious disap- 
pearance—an impression which has often 
been created by liberal company acceptance 
of liability through construing most mys- 
terious disappearance as theft. From a legal 
standpoint, if this misconception were true, 
the burden of proof would tend to shift 
from the assured since the “presumption” 
would initially supplant the necessity of 
offering actual or circumstantial evidence of 
the fact of theft. The fact is, however, the 
assured has the burden of proving theft in 
order to recover, albeit in the transporta- 
tion type of case this may often be accom- 
plished by very thin evidence of theft. The 
principle involved is aptly stated in the case, 
Latham v. Hankey, 166 Atl. 400, as follows: 

“Drawing logical deductions and making 
reasonable inferences from facts in evidence, 
whether that evidence be oral or circum- 
stantial, is a recognized and proper procedure 
in determining the rights and obligations 
of litigants, but to be logical and reason- 
able they must rest upon some basis of 
definite facts, and any conclusion reached 
without such evidential basis is a mere 
surmise or guess.” 

The humorous application of this rule in 
denying recovery to a 68-year-old man 
claimed to have been “rolled” by two cute 
young things who slipped him a “mickey,” 
is contained in the court’s opinion in Pape 
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v. Aetna Casualty & Surety Company, 3 Fire 
AND CasuaLty Cases 293, 150 S. W. (2d) 
569. The court indulged in considerable 
speculation in saying: 

“After taking into consideration all of the 
evidence in this case it would be just as 
consistent with reason to infer that, after 
an evening that would be replete with 
strenuosity and adventure for a younger 
man, including a Wild West show, two sets 
on a dance floor, the enticing influence 
of two hours association and ‘kidding’ with 
two strange women, the time being inter- 
spersed with five high-balls each fortified 
with an ounce of Highland Cream Scotch 
whiskey, that the 68 year old man reached 
the point where even the fond recollection 
of the vigor of youth could no longer cast 
aside the lulling influence of morpheus en- 
ticing him onward to his virtuous couch, and 
that under these influences he ‘slipped-out’.” 


An exception to the general rule of bur- 
den of proof in theft cases is where the 
policy excludes coverage in cases of thefts 
by employees of the assured. Frequently, 
where there is blanket theft coverage, such 
an exclusion is included in the policy. In 
this situation, the assured must still prove 
theft, but the insurance company has the 
burden of proving it was caused by an 
employee or agent in order to avail itself 
of the recovery exclusion clause. For ex- 
ample, in Chase Rand Corporation v. Central 
Insurance Company of Baltimore, 6 FirE AND 
Casuatty Cases 5, 152 F. (2d) 963, the 
assured filed a claim under a jewelers block 
policy, and the insurer claimed the benefit 
of the exclusion by raising the defense that 
an employee of the assured had caused 


INDIVIDUAL COST OF NATIONAL 


It has been said that the cost to the 
British taxpayer of his national health 
services is 46 cents per week. 


Some quick figuring, however, shows 
up this supposedly nominal sum of 46 
cents per person per week in quite a 
different light. The average British fac- 
tory worker earns 35.2 pence (41 cents) 
per hour. This means that the average 
cost of health service for a family of 
three requires 3.4 hours of work per 
week and for a family of four, 4.5 hours. 


Factory workers in the United States 
average $1.61 per hour. Assuming a pro- 
portionate real cost in this country for 
a compulsory health insurance plan, the 
cost would be $5.47 per week for a 
family of three. This would total $284.44 


the loss by theft or by some dishonest act. 
It was claimed by the plaintiff that the em- 
ployee of plaintiff’s consignee was assaulted 
on the highway. On the basis of the testi- 
mony, the court held the insurer had not 
sustained its burden of proving employee 
theft, saying: 

“The statements as to plaintiff’s informa- 
tion about the theft from the consignee’s 
employee in the complaint were surplusage. 
The burden of proving that the loss came 
within the exception rested on defendant. 
Agriculture Insurance Co. v. Rothblum, 147 
Misc. 865, 265 N. Y. S. 7. The trial judge, 
because he was unable to determine from 
the evidence whether or not such a theft 
occurred, found that the defendant had not 
borne this burden. The trial judge saw 
and heard the witnesses. We cannot pos- 
sibly say that his finding was ‘clearly erro- 
neous’. Nor can we agree with defendant’s 
argument that, in the circumstances, there 
was a variance between plaintiff’s plead- 
ings and the proof at the trial.” 


In conclusion, and as already noted, the 
inland marine field is not yet fully explored 
and developed, for the very principles un- 
derlying the coverages which it supplies and 
the legal ramifications incident thereto, are 
founded in its purpose, which is to keep 
pace with modern trends and to furnish 
comprehensive insurance protection in the 
simplest and most flexible manner possible 
to meet the changing conditions of trans- 
portation and industry. True, it is an infant 
in the insurance field but a fast growing 
one destined to become a giant in view of 
its limitless and unpredictable potentialities. 


HEALTH 


per year, which approximates the figure 
of $100 per capita competent experts have 
estimated that socialized medicine would 
cost in the United States. 

But health insurance is popular in 
Britain, probably because the taxes which 
pay for it are hidden ones. The out-in- 
the-open-tax is but 5 cents per person 
per week but the rest of the 46 cents 
total cost comes out of general tax 
revenues. 


If no excise taxes were imposed in 
Britain to meet the cost of welfare ex- 
penditures, a pint of beer would cost 
only 6 cents instead of 15 cents, and a 
package of cigarettes only 12 cents in- 
stead of 50 cents——Economic Intelligence 
(United States Chamber of Commerce). 
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Federal 


Recalling the flood disasters in Kansas 
and Missouri last summer, President Tru- 
man asked in his budget message for an 
appropriation of $50 million for the estab- 
lishment of a federal flood-insurance sys- 
tem. The President stated that insurance 
facilities now available from private com- 
panies are extremely limited, and that indi- 
viduals and business firms should have an 
opportunity to purchase financial protection 
against this hazard. He recommended the 
enactment of legislation to supplement 
these private facilities. 


In his recent State of the Union address, 
President Truman again recommended 
compulsory health insurance. He said: “I 
have repeatedly recommended national 
health insurance as the best way” to “bring 
the cost of modern medical care within the 
reach of all our people.” 

Representatives of the life insurance in- 
dustry who met with the Senate subcom- 
mittee considering war damage legislation 
on January 18 suggested that any legisla- 
tion be restricted to emergency needs. In- 
surance executives pointed to the difficulties 
of establishing governmental records of 
cost, values and ownership of all properties 
in the United States and to the unfair 
discrimination against properties which 
would be valued in excess of an established 
limit of indemnification. Senate Resolution 
248, which contemplates general indemnifi- 
cation by the federal government, was 
adopted on January 24. 

In his budget message of January 21, 
President Truman urged Congress to con- 
sider legislation authorizing federal pro- 
grams necessary to restore orderly commu- 
nity life, maintain minimum incomes, and 
compensate individuals and business firms 
for property damage arising from enemy 


What the Legislators Are Doing 


attack. “The probability of an atomic at- 
tack is so unpredictable,” he said, “and the 
expenditures necessary to provide a mini- 
mum level of protection are potentially so 
large that neither public nor private insur- 
ance is feasible. Nevertheless, orderly ad- 
vance planning is essential. At the request 
of the Senate Banking and Currency Com- 
mittee, the Director of the Bureau of the 
Budget has submitted a draft of legislation 
providing minimum authority required in 
advance of such attack, including authority 
to set up a skeleton organization and to 
draft specific plans for partial indemnities 
and other necessary programs. The appro- 
priate agencies of the government are 
continuing to review and improve these 
proposals.” 


State 


It isn’t that we’re more interested in 
Pennsylvania than in any other state—it’s 
merely the fact that state insurance enact- 
ments during the last month are pretty 
much restricted to Pennsylvania, that ac- 
counts for the following preoccupation with 
the law of that great state. 

The Pennsylvania Financial Responsibil- 
ity Act has been amended so that any 
person wilfully failing to return a license 
or registration as required in Section 31 will 
be liable to a fine of $100 and costs of 
prosecution, and in default of payment will 
be imprisoned for 30 days. The law for- 
merly provided for a fine of not more than 
$500 and imprisonment not to exceed 30 
days. Another provision imposes the same 
penalty on one who makes a false affidavit 
in connection with any transaction under 
the act as that imposed on one who forges 
any evidence of proof of financial respon- 
sibility (H. B. 1293, approved January 14, 
1952). 
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An act providing for the construction 
of a turnpike from a connection with the 
Pennsylvania Turnpike System west of the 
Susquehanna River to a point near the 
boundary line between Pennsylvania and 
Maryland was approved by the General As- 
sembly of Pennsylvania on Jannary 14. The 
Pennsylvania Turnpike Commission was 
empowered to issue turnpike revenue bonds 
of the Commonwealth, notes or other obli- 
gations payable solely from revenues of the 
Commission, including tolls or from funds 
available to the Commission for that pur- 
pose, to pay the cost of construction. These 
bonds will not be deemed to be a debt of 
the Commonwealth, but principal and in- 
terest will be payable solely from revenues 
of the Commission. 


Section 11 (a) states: “Such bonds are 
hereby made securities in which all . . . in- 
surance companies [,] insurance associations 
[,] and other persons carrying on an insur- 
ance business ... who now or may hereafter 
be authorized to invest in bonds or other 
obligations of the Commonwealth may 
properly and legally invest any funds [,] 
including capital belonging to them or 
within their control [,] and said bonds are 
hereby made securities which may prop- 
erly and legally be deposited with and re- 
ceived by any State or municipal officers 
or agency of the Commonwealth for any 
purpose for which the deposit of bonds or 
other obligations of the Commonwealth. is 
now or may hereafter be authorized by law.” 


The Commission is also authorized to 
borrow money at an interest rate not ex- 
ceeding 6 per cent annually and to issue 
turnpike revenue notes or other revenue 
obligations of the Commonwealth as evi- 
dence of the borrowing, pledging as col- 
lateral turnpike revenue bonds. Insurance 
companies, insurance associations and other 
persons carrying on an insurance business 
may legally invest in these notes or obligations. 


The Commission is considered to be per- 
forming essential governmental functions in 
the construction of the turnpike, and will 
not be required to pay taxes on any prop- 
erty acquired or used by it for this purpose. 
Bonds, notes, or other obligations issued 
by the Commission, their transfer, the in- 
come therefrom, and any profit from the 
sale thereof will at all times be free from 
taxation within Pennsylvania (S. B. 816, 
approved January 14, 1952). 


The Pennsylvania Public Safety Commis- 
sion was recently created under Pennsyl- 
vania House Bill No. 611, approved Jan- 


uary 18, 1952, providing for the appointment 
of a Director of Public Safety. According 
to the figures of the National Safety Coun- 
cil, 90,000 persons were accidentally killed 
in the United States in 1950 and 8,900,000 
persons sustained injuries causing disability 
extending beyond the day of the accident. 
Property losses resulting from these acci- 
dents include overhead costs of insurance 
of $1,600 million, property damage in motor 
vehicle accidents of $1,200 million, prop- 
erty loss in fires of $688 million, and the 
indirect costs of occupational accidents of 
$1,300 million. The General Assembly con- 
cluded from these facts that a continuous 
safety campaign must be conducted to re- 
duce the number of accidents and_ the 
causes creating them. 


Owners of automobiles or trucks in 
Pennsylvania who have been refused insur- 
ance by private companies because of 
excessive losses have been obliged to obtain 
insurance from companies in Assigned Risk 
Pools. If such a company insures an owner 
and then fails financially, the owner may 
be faced with claims he is unable to meet. 
Noting these considerations, a_ resolution 
adopted by the General Assembly of Penn- 
sylvania December 4 suggests that if all 
insurance companies in the Assigned Risk 
Pool were to share such risks, the insured 
automobile or truck owner would not likely 
be subjected to liability because of the fail- 
ure of the insurance company. The Insur- 
ance Department of Pennsylvania has been 
directed to make an investigation of the 
manner in which insurance departments in 
other states have solved the problem of 
insuring owners who have been refused 
insurance by individual companies (Senate 
Serial 7a, adopted December 4, 1951). 


Not yet enacted but introduced are three 
Kentucky bills of insurance interest. H. B. 
132, introduced January 24, would make the 
action of assault survive the death of the 
person injuring or injured. H. B. 140, in- 
troduced January 28, would impose a duty 
upon the operator or owner of a vehicle 
involved in an accident to forward a writ- 
ten report of the accident to the Depart- 
ment of State Police. And the Workmen’s 
Compensation Act would be amended in 
several particulars by H. B. 228, introduced 
February 4; among the changes are an in- 
crease from $500 to $2,500 of the potential 
liability of the employer for medical treat- 
ment and equipment, and an increase from 
$20 to $26 as the maximum weekly death 
benefit due next of kin. 
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Liability of Garage Keepers 


and Parking Lot Owners 


By PAUL J. McGEADY, New York City Attorney 


Although a garage keeper for 
hire is not an insurer, he may 
be held liable for negligence or 
for breach of contract 


i ORDER for a garage owner or parking 
lot operator to be held responsible for 
loss or damage to an automobile, some duty 
of care must be shown. This duty is usually 
predicated on a theory of bailments. 


Bouvier defines a bailment as “a delivery 
of something of a personal nature by one 
party to another, to be held according to 
the purpose or object of the delivery, and 
to be returned or delivered over when that 
purpose is complete.”* Bailments may be 
divided into (1) those for the sole benefit 
of the bailor, (2) those for the sole benefit 
of the bailee and (3) those for mutual bene- 
ft? It is generally held that the garage 
and parking lot cases fall into this latter 
class. The courts recognize that the duty 
owing where such a bailment exists is one 
of ordinary care and that, in general, it is a 
higher degree of care than that required 
of a gratuitous bailee.’ 





‘Hogan v. O’Brien, 123 Misc. 856, 867, 206 
N. Y. S. 831, 833 (S. Ct., 1924), aff'd 212 App. 
Div. 193, 208 N. Y. S. 477 (1925). 

78 Corpus Juris Secundum 242; Cf. Coggs v. 
Bernard, 2 Ld. Raym. 909 (Q. B., 1703). 

Dalton v. Hamilton Hotel Operating Com- 
pany, 242 N. Y. 481, 487, 152 N. E. 268, 270 
(1926) . 


Liability of Garage Keepers 


The question of whether a bailment exists 
at all more frequently arises in the parking 
lot cases than it does where the owner ga- 
rages his car. The parking lot cases may be 
divided into two general classes: (1) where 
a tenant collects fees, merely designating 
the place to park; and the driver retains 
control of the car, locking it or not as he 
wishes, no tickets being ordinarily issued 
by the parking lot proprietor; (2) where the 
lot is usually enclosed; the attendant col- 
lects fees, assumes control of the car, some- 
times parking it or otherwise moving it 
about; the keys are left on request; and 
tickets are issued as a means of identifying 
cars on redelivery.* As a very broad gen- 
eral statement, it may be said that a bailment 
exists in the latter case, but not in the for- 
mer, in the absence of a special contract. 
The point which the courts are called upon 
to decide is whether a landlord-tenant or 
a bailor-bailee relationship arises with its 
consequent greater duty. The question of 
the delivery of the car or whether or not 
“possession” was obtained, a necessary in- 
gredient of a bailment, usually is the decid- 

*See Note, 131 A. L. R. 1175 (1941); for an 
excellent discussion of this subject see Jones, 
“The Parking Lot Cases,’’ 27 Georgetown Law 
Journal, 162 (1938); see, also, Fire Association 


of Philadelphia et al. v. Fabian, 170 Misc. 665, 
9 N. Y. S. (2d) 1018 (Rochester City Ct., 1938). 
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ing factor. In New York, the nature of 
the contract is a question of fact for the jury. 


In Osborn v. Cline,’ the New York Court 
of Appeals stated the general rule: “Whether 
a person simply hires a place to put his car 
or whether he has turned its possession over 
to the care and custody of another depends 
on the place, the conditions, and the nature 
of the transaction.... We are of the opin- 
ion that the jury should have passed upon this 
question in this case and that the judge could 
not decide it as a matter of law.” 


In Rauch v. Mossberg Garage Corporation, 
under an agreed statement of facts, the court 
held that where an automobile is stored in 
a public garage without being allotted any 
specific space, and a monthly charge is made, 
the relationship is not landlord-tenant but 
bailor-bailee. 


- Duty of Care Owed by Garage 
and Lot Keepers as Bailee 


It is a well-settled rule that garage keep- 
ers for hire are bound to exercise reasonable 
or ordinary care with respect to automobiles 
left in their possession and they are liable 
for damages due to their negligence.’ A ga- 
rage keeper for hire, however, is not an in- 
surer and the measure of care required is 
only such as men of common prudence ordi- 
narily bestow upon their own property simi- 
larly situated. 


A gratuitous bailee of a car is bound to 
exercise only slight care or diligence.’ In 
Hobbie v. Ryan,” the New York Supreme 
Court held that what constitutes ordinary 


5263 N. Y. 434, 437, 189 N. E. 483, 484 (1934); 
a more recent case is Potomac Insurance Com- 
pany v. Donovan, 274 App. Div. 666, 87 N. Y. S. 
(2d) 145 (1949), rev’g 190 Misc. 892, 76 N. Y. S. 

* (2d) 419 (1948); for original case defining rela- 
tionship of parties, see Galowitz v. Magner, 208 
App. Div. 6, 203 N. Y. S. 421 (1924). 

6191 Misc. 220, 77 N. Y. S. (2d) 162 (Munic. 
Ct., 1947), aff'd 191 Wisc. 551. 80 N. Y. S. (2d) 
684 (S. Ct., 1948) and 91 N. Y. S. (2d) 834 
(1949) and 301 N. Y. 38, 92 N. E. (2d) 871 
(1950); accord, Esposito et al. v. 285 St. John’s 
Place, Inc., 68 N. Y. S. (2d) 18 (S. Ct., 1946). 

™See annotation, 65 A. L. R. 431 (1930); 15 
A. L. R. 682 (1921); Smith v. Economical Ga- 
rage, 107 Misc. 430, 176 N. Y. S. 479 (S. Ct., 
1919). 

* Hogan v. O’Brien, footnote 1; Fardellone v. 
Sobel, 87 N. Y. S. (2d) 258 (S. Ct., 1949); Israel 
v. Uhr, 164 N. Y. S. 50 (S. Ct., 1917). 

® St. Paul Fire & Marine Insurance Company 
v. E. H. Trice Motor Company, Inc., 203 App. 
Div. 218, 196 N. Y. S. 684 (1922). 

1° 130 Misc. 221, 223 N. Y. S. 654 (S. Ct., 1927). 
It would appear that a bailor may assume some 
risks of loss by his choice of the place of 
storage. In Hogan v. O’Brien, footnote 1, the 
lower court, in commenting on the fact that the 
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care required of a garage keeper as a bailee 
for hire depends upon the circumstances 
and is another question for the jury to decide. 


Loss or Damage to Vehicles 


In General.—Although as previously stated 
the bailee of an automobile is not an insurer, 
he is bound to exercise reasonable care and 
is responsible for all damages occasioned by 
his negligence. However, irrespective of his 
negligence, he may be held responsible in 
a breach of contract action in certain cases, 
for example, where he stores the car in a 
place other than that agreed upon between 
the parties." In Koroleff v. Schildkraut, the 
court said: 


“In any event, the bailment was a result 
of a contract, and under that contract the 
garage keeper was bound to keep the taxi- 
cabs in his garage, and to deliver the taxicabs 
to the plaintiff upon demand, and obviously the 
delivery of the taxicabs to a third person or 
their storage in another place would con- 
stitute a breach of the contract of bailment.” 
(Page 119.) 


In Mortimer v. Otto,” affirming the lower 
court, the court of appeals held a warehouse- 
man liable for storing goods in violation of 
a bailment contract in another building than 
that agreed upon, regardless of the question 
of negligence or the question of proximate 
cause.” 


If a bailee of a vehicle uses the car in viola- 
tion of the contract of bailment, he may also 
be held liable irrespective of the question of 
negligence. 


bailee had no watchman for parked cars, stated, 
“But the plaintiff knew that. He accepted the 
conditions and profited by the low rate of 
storage.’’ This case would seem to indicate that 
knowledge by the bailor of the bailee’s safety 
precautions or lack of them constitutes an im- 
plied part of their contract. 

4 Koroleff v. Schildkraut, 179 N. Y. S. 117 
(S. Ct., 1919). The Koroleff case also required 
that the bailee give notice to the bailor before 
the bailment could be terminated. See annota- 
tion, 42 A. L. R. 141 (1926); 31 A. L. R. 838 
oa: 17 A. L. R. 979 (1922); 12 A. L. R. 1322 

). 

12206 N. Y. 89, 99 N. E. 189 (1912), aff'g 142 
App. Div. 184, 126 N. Y. S. 866 (1911); See also 
Milton v. Hudson Steamboat Company, 37 N. Y. 
209 (1867). 

18 Accord Bush Terminal Company v. Globe & 
Rutgers Fire Insurance Company, 182 App. Div. 
748, 169 N. Y. S. 734 (1918), aff'd 228 N. Y. 575, 
127 N. E. 909 (1920). See, also, Engels v. Sam- 
uel Neuhoff Furs, Inc. et al., 276 App. Div. 599, 
96 N. Y. S. (2d) 537 (bailee of coat). ; 

“65 A. L. R. 435 (1930); 42 A. L. R. 141 
(1926); 15 A. L. R. 690 (1921); and see Herscen- 
hart v. Mehlman, 125 Misc. 887, 218 N. Y. S. 48 
(S. Ct., 1925). 
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By Theft.—Loss of or damage to a vehicle 
stolen from a bailee is one of the most pro- 
lific causes of litigation in cases of this gen- 
eral nature. The general rule applies that 
negligence of the bailee must be shown be- 
fore he can be held responsible.” 


In Henderson v. Park Central Motors Serv- 
ice, Inc.” a night attendant permitted strangers 
to remain in the chauffeur’s room. While he 
was on an upper floor, he heard a motor 
running and came down in time to see these 
men Stealing the plaintiff’s vehicle. He at- 
tempted to stop them but was unable to do 
so because the front door of the garage was 
open. The automobile was wrecked in a 
collision with an elevated pillar as the thieves 
sought to escape from the police. Held: 
“The wrecking of the car through the inter- 
vention of driving at excessive speed and 
the attempt to escape a police officer, while 
unlawful acts, do not break the effect of the 
causative force which the negligence of the 
defendant set in motion. Wilson v. Wyckoff, 
Church & Partridge, 133 App. Div. 92, 117 
N. Y. S. 783, affirmed 200 N. Y. 561, 93 N. E. 
1135; Beale, The Proximate Consequences of 
an Act, 33 Harvard Law Review 633, 657.” ™ 


In Hogan v. O’Brien, footnote 8, the court 
held that where defendant bailee had given 
evidence of due care in that he had securely 
locked and bolted the garage for the night, 
and had offered evidence regarding the cir- 
cumstances of the theft, the jury was un- 
warranted in its verdict for the plaintiff. 

In Galowitz v. Magner,” plaintiff parked 
his car in defendant’s parking lot enclosed 
by an eight-foot fence with an entrance and 
an exit. Defendant maintained a checking 
system and three attendants to look after 


% Arnold v. Kensington Plaza Garages, Inc., 
179 Misc. 697, 42 N. Y. S. (2d) 118 (1929). 

16138 Misc. 183, 244 N. Y. S. 409 (S. Ct., 1930) 
and 225 App. Div. 788, 232 N. Y. S. 511 (1929). 

" See annotation, 158 A. L. R. 1374 (1945); 
60 Corpus Juris Secundum 777; the rule of this 
case should be compared with the decision in 
Lotito v. Kyriacus, 28 Automobile Cases 1118, 
272 App. Div. 635, 74 N. Y. S. (2d) 599 (1947), 
where the property of a third party was dam- 
aged by a stolen car and an attempt was made 
to hold the owner of such car responsible on 
the basis of negligence in leaving the keys in 
the car and the door unlocked; held: ‘‘the proxi- 
mate cause of this accident was the unskillful 
handling of the automobile by the thief; the 
leaving of the car unguarded and unlocked was 
a contributory reason to the theft, but not the 
proximate cause of the collision. The use of 
the car by the thief intervened.'’ Appeal to the 
court of appeals denied, 297 N. Y. 1027, 80 N. E. 
(2d) 542 (1948). See, also, annotation, 118 A. L. 
R. 1132 (1939). 

% Footnote 5. 

Lamb et al. v. Camden & Amboy Railroad 
Company, 46 N. Y. 271 (1871); Cochran v. Dins- 
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and take care of cars parked thereon; held: 
the jury was authorized to infer that theft 
of plaintiff’s car parked thereon would not 
have occurred had the defendant and his 
employees properly performed their duties. 


By Fire.—An examination of the cases 
will reveal that loss by fire is governed by 
the same principles as loss by theft, and 
negligence of the bailee or his breach of 
contract must be shown. Liability for fires 
of unexplained origin is governed by the 
rules outlined herein regarding burden of proof. 


By Garage Employee Acting Within 
Scope of His Authority.—Bailee is liable to 
a bailor for injury to or destruction of the 
property of the bailor through the negligent 
acts of the bailee’s servants committed in 
the course of his employment.” This is the 
familiar rule of respondeat superior. 


In Einhorn v. West 67th Street Garage,” a 
garage owner was held responsible for the 
negligence of his employee in damaging a 
car being lowered on a garage elevator. 


Although it appears unusual, there are 
apparently no reported cases in New York 
covering damages resulting from a garage 
employee’s delivering or returning an own- 
er’s vehicle. However, the general rules 
would seem to prevail and they are applied 
in other jurisdictions.” 


By Garage Employee Not Acting Within 
Scope of His Employment.—New York re- 
fuses to follow the weight of authority ™ in 
this situation, which holds that a bailee is 
responsible if he chooses to delegate the 
responsibility for the performance of his 
contract to an employee even where the 
employee commits an unauthorized act. 


more, 49 N. Y. 249 (1872); Wealer v. National 
Ben Franklin Insurance Company et al., 156 
Misc. 755, 281 N. Y. S. 949 (Munic. Ct., 1935), 
rev'd 160 Misc. 282, 289 N. Y. S. 866 (S. Ct., 
1936); Hobbie v. Ryan, 130 Misc. 221, 223 N. Y. 
S. 654 (S. Ct., 1927); Feld et al. v. Salven, 125 
Misc. 253, 210 N. Y. S. 525 (S. Ct., 1925). See 
annotation, 151 A. L. R. 716 (1944); 9 A. L. R. 
559 (1920); and 24 American Jurisprudence 499 
(1939). 

2% Hall v. Warner, 60 Barb. 198 (1871) (hirer 
of horses); Leveness v. Post, 6 Daly 321 (1875) 
(blacksmith); Cf. 61 Corpus Juris Secundum 
870; 24 American Jurisprudence 499 (1939). 

7177 N. Y. S. 887, aff'd 191 App. Div. 1, 180 
N. Y. S. 704 (1920). 

2 61 Corpus Juris Secundum 870 N; Cf. Casto- 
rina v. Rosen, 16 Automobile Cases 660, 17 Auto- 
mobile Cases 1190, 290 N. Y. 445, 49 N. E. (2d) 
521 (1943). 

761 Corpus Juris Secundum 870 N. If the 
owner is present in the car, the claim is prob- 
ably barred; also by decision in Gocchee v. Wag- 
ner, 257 N. Y. 344, 178 N. E. 553 (1931); See 
annotation, 52 A. L. R. 713 (1928). 
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The leading case in New York is Cas- 
torina v. Rosen.* In that case a car washer 
also employed as a night watchman, who 
had no authority to remove cars from a 
garage, was on duty alone one evening when 
he decided either to steal or take one of the 
customer's cars for a “joy ride.” In so doing, 
he damaged it. Reversing the Appellate Divi- 
sion, the court of appeals held: 

“It may be, as the Appellate Division 
says, ‘not unreasonable’ that the garageman, 
and not his customer should stand such a 
loss as this. Many cases in other states, it 
seems, so place the burden. But the law 
in this state has been otherwise for a long 
time, and not without reason. We limit a 
master’s liability for his servant’s torts to 
those tortious acts done by the servant 
while acting within the scope of his em- 
ployment. When Birgis took the car from 
the garage, he strayed outside the scope. 
So far as the record shows, he had never 
done any such thing before nor had there 
been any grounds for suspicion that he was 
so inclined. ‘Where there is no notice that 
an employee is in the habit of acting in a 
manner dangerous to others, there is no 
duty to control the actions of the employee 
outside the scope of his employment... . 
Ford v. Grand Union Co., 268 N. Y. 243, 249’.” 


It would seem that the plaintiff, to win in 
such a case in New York, would be obliged 
to show negligence on the part of the de- 
fendant garage keeper, either in hiring or in 
retaining an employee with a propensity 
toward larceny. 


New Amsterdam Casualty Company, Inc., 
et al. v. Greenberg ® is to the same effect. In 
that case, the defendant garage owner had 
hired an employee from a reputable agency 
and had checked his character with previous 
employers. 


Delivery of Car to One Other Than Ga- 
rage Employee or Servant of Owner.—Her- 
scenhart v. Mehlan et al.*® holds that a pre- 
sumption exists that an unidentified person 
in a garage, with whom the owner left his 
automobile, was an agent of the garage 
authorized to accept cars for storage. 


% Footnote 22; see annotation, 42 A. L. R. 141 
(1926); 15 A. L. R. 690 (1921). 

% 153 Misc. 347, 274 N. Y. S. 854 (City Ct., 
Bronx Co., 1934); See also annotation, 42 A. L. 
R. 137 (1926); 15 A. L. R. 681, 684 (1921); 
Cf. Einhorn v. West 67th St. Garage, footnote 
21 (garage employee acting against orders, but 
with knowledge by bailee of prior disobedience 
in this respect). 

2% Footnote 14; Cf. National Retailer’s Mutual 
Insurance Company v. Protogeron, 186 Misc. 
890, 62 N. Y. S. (2d) 80 (S. Ct., 1946); C. J. T. 
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In Corrao v. Dewey Garage Corporation,” a 
stranger, by false representation, obtained a 
stored truck from a garage attendant who 
assisted him by moving an auto from its 
path and finding the switch for the lights. 
This constituted an unauthorized delivery 
to the stranger and the bailee was liable. 


Contributory Negligence of Bailor.—In 
Osborn v. Cline™ the New York Court of 
Appeals held that the contributory negli- 
gence of the bailor or the bailor’s agent or 
servant will exonerate the bailee. Whether 
or not contributory negligence exists is a 
question of fact for the jury. 


In the leading case of Wamser v. Browning, 
King & Company,” the customer failed to 
follow directions regarding the placing of 
his coat and vest, and they were stolen; 
held: the loss occurred through the negli- 
gence of the plaintiff. 


An owner who left her automobile outside 
defendant’s garage with the keys in the 
ignition and the door unlocked, contrary to 
the usual practice in defendant’s garage of 
placing keys on a shelf inside the garage, 
was contributorily negligent as a matter of 
law so as to preclude her recovery for theit 
of her automobile from defendant.” Justice 
McLaughlin dissented on the ground that 
“The only time it may be said that a party 
is guilty of contributory negligence as a 
matter of law is where there is no dispute 
on the facts and only one conclusion can 
be drawn therefrom.” The dissenting jurist 
quoted 259 N. Y.71, 18 N. E. 52, in support 
of his position. 


In Fardellone v. Sobel™ the court held that 
whether plaintiff authorized the garage keeper 
to park his car at the curb raised a question 
of fact for the jury, and whether this con- 
stituted negligence on the part of bailee was 
a decision for the jury to make. 


Effect of Printed Tickets or Signs Dis- 
claiming Liability—Section 89b of the New 
York General Business Law, added in 1949, 
makes void any agreement by a garage 
keeper or parking lot owner which attempts 
to exempt him from liability for the storage, 


Corporation v. Isham Park Garage, Inc., 134 
Misc. 501, 235 N. Y. S. 163 (Munic. Ct., 1929); 
and annotation, 65 A. L. R. 434 (1930); 42 A. L. 
R. 138 (1926); 15 A. L. R. 687 (1921). 

724 .N. Y. S. (2d) 592 (S. Ct., 1940). 

23 Footnote 5. See also Fire Association of 
Philadelphia v. Fabian, footnote 4. 

* 187 N. Y. 87, 79 N. E. 861 (1907). 

%® National Retailer’s Mutual Insurance Com- 
pany v. Protogeron, footnote 26. 

** Footnote 8. 
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maintenance or repair of an automobile. 
This statute invalidates the effect of any 
printed sign or notice to that effect, and in 
general is a reduction of the common law 
to statutory form. 


Under Section B32-254.0 of the Adminis- 
trative Code of the City of New York, every 
garage keeper or parking lot owner must 
post a sign with letters at least six inches 
in height setting forth the rates and hours 
of business. The code also requires claim 
checks to be issued to transients and judg- 
ments to be paid, under penalty of revoca- 
tion of license. These rules were added to 
the code in 1947. 

In Osborn v. Cline, footnote 5, the court 
mentioned that a sign denying liability, al- 
though not relieving from liability, might 
be a circumstance to consider in determining 
whether a lot owner was a bailee or merely 
permitted others to use his property. 


In Galowits v. Magner® a New York court 
first decided that the parking of a car ina 
lot could be termed “a bailment,” and in that 
case, decided previous to the above-mentioned 
statute, it was held that disclaimer of lia- 
bility was effective only if brought to plain- 
tiff’s attention. 

A mere disclaimer of liability posted on 
notices in a garage does not relieve a bailee 
of liability.™ 

The weight of authority would indicate 
that a bailee not only cannot exempt himself 
from liability, but cannot limit himself to a 
lesser degree of care.” 


Presumption and Burden of Proof 


In Hogan v. O’Brien,* Justice Howard 
stated the rule: “In Bailment there can be 
no liability on the part of the bailee unless 
there is negligence. Negligence must be 
proven. The burden is on the plaintiff to 
prove it, and the burden never shifts... . 


If the plaintiff proves that he delivered the 
property to the defendant, and afterwards 
made demand for it, and the defendant failed 
to deliver it back, the courts, in such an 
instance, have laid down a rule that the 
plaintiff has made a prima facie case and 
may rest. The defendant is then called upon 
to explain his failure to deliver. ... In 
such a case the law presumes negligence 
from the failure to redeliver.... As soon 
as any reasonable explanation is given for 
the failure to redeliver, the presumption of 
negligence disappears, and the burden falls 
again upon the plaintiff to prove the negli- 
gence of the defendant.” ® 


As stated in Wexler v. National Ben Frank- 
lin Insurance Co. et al." mere proof of fire 
or theft is not sufficient to rebut plaintiff's 
prima-facie case. Justice Raimo states: 


“Certain statements in Claflin v. Meyer, 
75 N. Y. 260 (31 Am. Rep. 467); Stewart 
v. Stone, 127 N. Y. 500, 28 N. E. 595, 14 
L. R. A. 215; Galowitz v. Magner, 208 App. 
Div. 6, 203 N. Y. S. 421; and Wilson v. 
Christal, 187 App. Div. 660, 176 N. Y. S. 
341, might lead to the conclusion that mere 
proof of fire or theft would destroy the 
bailor’s prima-facie case, and place upon 
him the burden of proving negligence. An 
examination of those cases, .however, will 
show that in each the surrounding circum- 
stances were proved and some explanation 
of the loss given. Here the defendant at- 
tempted no explanation of the circumstances 
of loss and offered no proof of facts from 
which inferences of’ due care could be 
drawn.” * 


The benefit of a prima-facie case is an 
application of the principle res ipsa loquitur.” 
“The facts surrounding the loss, particu- 
larly the precautions taken against it, are 
usually known to the bailee or ascertainable 
by him. On the other hand, the owner of 
the property cannot be supposed to know 





® Footnote 5. 

% Arnold v. Kensington Plaza Garages, Inc., 
footnote 15. 

%34 A. L. R. 169 (1925); as to whether he 
can limit his liability to a certain amount or to 
less than the rule of damage, see Goor v. Na- 
vilio, 177 Mise. 970, 31 N. ¥. S. (2d) 619 (Munic. 
Ct., 1941); Hasbrouck v. Railroad, 202 N. Y. 313, 
9 N. E. 762 (1911); and comprehensive anno- 
tation, 175 A. L. R. 8 (1948). 

*® Footnote 1, p. 832. 

“ See also 8 Corpus Juris Secundum 342; an- 
notation, 65 A. L. R. 438 (1930); 42 A. L. R. 143 
(1926); 9 A. L. R. 561 (1921). 

* Footnote 19; see also Brooklyn Clothing 
Corporation v. Fidelity-Phenix Fire Insurance 
Company, 205 App. Div. 743, 200 N. Y. S. 208 
(1923), rev’g 118 Misc. 674, 195 N. Y. S. 27 (Sup. 
Ct., 1922); New Amsterdam Casualty Company 
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Inc., et al. v. Greenberg, footnote 25; Levine v. 
Manhattan Beach Bathing Parks Corporation, 
152 Misc. 830, 274 N. Y. S. 313 (Munic. Ct., 1934): 
Lemmos Broad Silk Works v. Spigelberg, 127 
Misc, 855, 217 N. Y. S. 595 (S. Ct., 1926); Feld 
v. Slaven, 125 Misc. 253, 210 N. Y. S. 525 (S. Ct., 
1925); Twentieth Century Laundry Company v. 
Scott, 168 N. Y. S. 494 (S. Ct., 1918); Israel v. 
Uhr, footnote 8; Cf. 48 A. L. R. 379 (1927). 

3% But see Lamb et al. v. Camden & Amboy 
Railroad Company, footnote 19; on authority 
of Lamb case, in Cochran v. Dinsmore, footnote 
19, it was held that it was erroneous to demand 
that the bailee outline the circumstances of a 
fire loss; but cf. 8 Corpus Juris Secundum (2d) 
342, maintaining that the old rule has been 
changed and is not the law today. 

*® 8 Corpus Juris Secundum 344 and see Hogan 
v. O’Brien, footnote 1. 
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the details of a warehouseman’s business, 
for he is often hundreds of miles away.” “ 


In a recent case of Potomac Insurance 
Company v. Donovan," the Appellate Division 
again reiterated the rule that the bailee 
must point out the circumstances of the 
loss. In that case, the court said: 


“While the burden remains at all times 
upon the plaintiff to establish the defend- 
ant’s negligence, that does not mean that 
he is required to adduce evidence pointing 
out the precise negligent act or omission. 
The surrounding facts and circumstances 
may be such as to permit an inference of 
negligence. Where the situation is such 


that in the ordinary course of events, the 


theft would not have occurred but for want 
of proper care on the part of the bailee, his 
failure to show that he had taken such pre- 
cautions as ordinary prudence would dic- 
tate, where the proof if it existed, would 
be within his power to produce, may subject 
him to the inference that such precautions 
were omitted.” 


This case would seem to indicate that a 
loss by fire or theft that the bailee cannot 
explain because of complete lack of knowl- 
edge of the circumstances subjects him to 
the inference that the loss was for failure 
of due care on his part. “If he cannot re- 
turn the property, he must explain the loss 
in some satisfactory way.” * 


In Federal Insurance Company v. Linds- 
ley,” it was held that plaintiff’s mere con- 
cession that the automobile was stolen, does 
not destroy his prima-facie case: “While 
the dismissal of the complaint seems war- 
ranted, by the opinion in Claflin v. Mever, 
75 N. Y. 260, 31 Am. Rep. 467, it was sub- 
sequently held in Ouderkirk v. Central Nat'l. 
Bank of Troy, 119 N. Y. 263, 23 N. E. 875, 
that the burden of showing the circum- 
stances of the loss of the property rests 
upon the bailee.” “ 


In the principal case of Ouderkirk v. Cen- 
tral National Bank, the court said: “The 
burden of showing the circumstances of the 
loss rests upon the bailee, and, unless the 
evidence shows the exercise of due care by 
him according to the nature of the bailment, 
he will be held responsible for the breach 
of his contratt.” 


” Fleischman v. Southern Railroad Company, 
76 S. C. 237, 56 S. E. 974; See annotation, 9 L. R. 
A. (N. S.) 519 (1907); 9 A. L. R. 569 (1920); 
See also Hasbrouck v. New York Central & 
Hudson River Railroad Company, 202 N. Y. 
363, 95 N. E. 808 (1911). 

* Footnote 5. 

“ Corrao v. Dewey Garage Corporation, foot- 
note 27. 

#3132 Misc. 54, 228 N. Y. S. 614 (S. Ct., 1928). 
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In Arnold v. Kensington Plaza Garages, 
Inc., Judge Coyne said: “When the bailor 
has established a prima-facie case, it be- 
comes incumbent upon the bailee to explain 
in order to resist, that the loss was occa- 
sioned without its negligence, or through 
means beyond its control. In the present 
instance, this evidence is provable under 
the denial in the answer and need not be 
set up affirmatively.” “ 


In Hobbie v. Ryan,“ it was held that the 
plaintiff need not specify in a bill of particu- 
lars any information regarding any particu- 
lar act of negligence or names of parties 
who repaired the car, since on the first 
point the plaintiff was entitled to his prima- 
facie case and was not obliged to prove 
negligence at the trial in the first instance, 
and on the second point the court held that 
this would be disclosure of a witness’ name. 
Judge Coyne also restated the rule that the 
defendant has the burden to show that an 
injury which does not ordinarily occur was 
not occasioned by the negligence of the 
bailee. 


Damages 


In Hobbie v. Ryan, the court said: “In 
item ‘eighth’ defendant asked for ‘an item- 
ized statement of the amounts that the 
plaintiff paid for said parts and services 
and the day and date when payment was 
made’. In response to the ‘sixth’ request, 
the plaintiff has furnished a list of parts 
required to be replaced by the defendant. 
But what was paid for the parts and for 
the services in replacing them would not 
be competent proof by the plaintiff upon 
the trial and defendant cannot have this 
information. The measure of plaintiff's 
damage in this connection, so far as this 
application is concerned, is the reasonable 
value of the labor and material necessary 
to repair the damage.” “ 


In Henderson v. Park Central Motors Serv- 
ice, Inc.,* the court applied a rule by which 
a plaintiff whose special-make vehicle was 
a constructive total loss (original cost 
$7,824.50, salvage $1,000) was entitled to the 


“4 See also Wimpheimer v. A. T. Demarest & 
Company, 78 Misc. 171, 137 N. Y. S. 908 (S. Ct., 
1912). 

* Footnote 15, p. 120. 

“ Footnote 19. 

** Footnote 19, p. 657; see annotation, 65 A. L. 
R. 440 (1930); 42 A. L. R. 145 (1926); 15 A. L. R. 
700 (1921). 

* Footnote 16. 
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real value of the vehicle to the owner and 
could not be restricted to the market value 
of a second-hand car or of a used automo- 
bile. The court stated that the rule in the 
leading case of McAnarney v. The Newark 
Fire Insurance Company applied. Justice 
Crater states: 


“Expert evidence offered by defendant is 
persuasive of the fact that the plaintiff's 
car before the wreck would have brought 
no more than $3,500 through sale to a used 
car dealer. Plaintiff offers no evidence to 
the contrary. Instead, he relies upon the 
rule which permits a chattel acquired for 
personal use to be appraised at its real 
value to the owner. In my opinion this 
rule is applicable, for the price plaintiff 
would have received for a sale on the mar- 
ket would not have represented his actual 
money loss. Damages for the loss of articles 
owned not for ‘purpose of sale’ but for 
‘comfort and well-being of the owner’ 
(McAnarney v. Newark Fire Ins. Co., 247 
N. Y. 176, at page 185, 159 N. E. 902, 905, 
56 A. L. R. 1149), or which are not ‘market- 
able’ and have no market value, or at least 
no market value ‘which is fairly indicative 
of the real value to the owner and of his 
loss by being deprived of them’ (Lake v. 
Dye, 232 N. Y. 209, page 214, 133 N. E. 448), 
are measured, ‘not by their value in a sec- 
ond-hand market, but by the value of their 
use to the owner who suffers from their 
deprivation’ (McAnarney v. Newark Fire 
Ins. Co., supra). 

“The cost of the car when new and per- 
fect is some evidence of value. Hawver v. 
Bell, 141 N. Y. 140, 143, 36 N. E. 6. Its 
value at the time of destruction, of course, 
must take into account the fact that the 
machine was no longer what is known as a 
new car, after its purchase and use on July 
2, 1927, and the fact that it could not be 
deemed a perfect machine (Hawver v. Bell, 
supra) after the collision of July 14, 1927, 
regardless of the testimony that the repairs 
thereon left its original value unimpaired. 

. Applying the rule of damage that the 
plaintiff is entitled to the reasonable value 
of the repairs made necessary by the injury 
to the evidence appearing in this case, it 
would appear that the reasonable cost of 
repairing plaintiff's car to a condition simi- 
lar to that obtaining prior to the casualty 
would have been $6,000. The evidence is 
convincing and is accepted by the court 
as the correct cost of repair. Viewed, how- 

Pp, 411-413. See annotation, 135 A. L. R. 
1198 (1941). 


% 131 Misc. 891, 228 N. Y. S. 508 (S. Ct., 1928). 
"62 N. Y. S. (2d) 643 (S. Ct., 1946). 
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ever, from the standpoint of differentiation 
in value before and after the injury, the 
depreciation, which I find to have occurred 
amounting to $1,000, less the value of the 
wreck, concededly an equal amount, would 
indicate plaintiff's damage at substantially 
the same figure of $6,000. 

“Judgment for plaintiff is ordered in the 
sum of $6,000.” ” 

In Colonial Motor Coach Corporation v. 
New York Central Railroad,” it was held that 
plaintiff’s measure of damages for complete 
destruction of its motor coach was the 
difference in value of the coach before and 
after the accident, and damages for loss of 
use of the coach were not recoverable, the 
right to recover for loss of use being lim- 
ited to cases in which the damaged vehicle 
may be repaired at reasonable cost. 


In Bluhm v. Coloma," an action for loss 
of plaintiff’s automobile, allegedly stolen or 
taken from the garage operated by defend- 
ant, it was held that the measure of dam- 
ages was the difference between the value 
of the automobile at the time it was deliv- 
ered to defendant and its value at the time 
of its return to plaintiff. The court also 
held that plaintiff must show the market 
value of the auto at the time it was stolen.™ 


Insurance Companies 
and Conclusion 


The garage owner or parking lot proprie- 
tor may insure his liability to his customers 
by obtaining a garage keeper’s legal-liability 
policy. This coverage was once considered 
hazardous, but the experience record in 
general has been good and most carriers 
are insuring such risks. 


If a judgment is rendered against such a 
bailee in New York City, it must be paid 
at the risk of revocation of license.™ 


Both the insurance carrier and the garage 
owner might reduce their risk of loss by 
studying the cases and making those modi- 
fications in the operation of the establish- 
ment that would indicate operation with 
due care. For example, the following 
changes might be made: 


(1) To obviate the question of whether 
a bailment or lease exists, the problem 
could be resolved by means of a written 
contract, carefully constructed so as not 
to increase already existing liability. 


8 See also 24 American Jurisprudence 510 
(1939). 

53 Sec. B3 2-254.0, Administrative Code, City 
of New York. 
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(2) The bailee must be careful to retain 
the automobile in the garage agreed upon. 

(3) He should be careful to hire only 
persons of good moral character, after in- 
vestigating their references, previous em- 
ployers and police record, if any. 

(4) He should maintain some system of 
checking each vehicle as it leaves his ga- 
rage, and when in doubt require identifi- 
cation. 

(5) He should equip his place of business 
with burglar proof equipment, bars on the 
windows, proper locks on doors, burglar 
alarms, magic eyes, etc. 

(6) He should spot check his night em- 
ployees if necessary. 

(7) He should not permit his employees 
to put customer’s keys in sun visors or un- 
der the seat, but should keep them secure 
under lock and key. 


(8) He should be sure to comply with all 
local regulations regarding operation of the 
garage and with the fire laws. 


(9) He should make sure that all em- 
ployees picking up and delivering cars are 
competent chauffeurs. 

(10) He should never agree with a cus- 
tomer to deliver his car to his residence, 
leaving the key in the ignition, but should 
insist on the customer’s having a duplicate 
key. 

(11) He should have a standard, estab- 
lished practice with all customers regarding 
the method of garaging cars. 


If these precautions are taken, losses 
should be reduced considerably, as also 
should the hazard to the individual bailee 
and insurance carrier. The mere fact that 
precautions are taken may show operation 
with due care sufficient to exonerate the 
bailee in a court of law. The inspection and 
engineering departments of the various in- 
surance carriers can assist the assured by 
advising him of these rules and thus estab- 
lishing a benefit to the carrier, the bailee, 
the police and the general public. 

[The End] 


THEORIES AND FACTS IN ECONOMICS 


“As the Swedish economist, Gustav 
Cassel, put it, the test of a theory is not 
its abstraction but whether or not it can 
be brought into touch with real life with- 
out adding assumptions that contradict its 
basic logic. Now I would maintain that 
the model used in pure economic theory 
is often incapable of such a bringing into 
touch with real life. It is not that the 
model is ‘wrong’ on its own terms but 
simply that it is usually irrelevant. The 
lawyer who has studied the pure theory 
of the competitive model and then tries 
to apply its doctrines to real life without 
tremendous caution is likely to find him- 
self talking the most arrant economic 
nonsense. The necessary modifications 
destroy the basic model itself. 

“What are the basic flaws in the stand- 
ard economic approach? Essentially there 
are two of them. First of all the ordi- 
nary theoretical demonstrations of eco- 
nomics do not adequately distinguish 
between those problems which arise from 
the geography of the world and the 
nature of the universe, on the one hand, 
and those which arise from the mere 
organization of the market on the other. 





Secondly, the standard economic model 
is one of equilibrium adjustment in a sta- 
tionary state, whereas the economic sys- 
tem under which we live is still, for the 
time being anyhow, a process of con- 
tinuing change and growth. The differ- 
ences which the introduction of the 
growth factor make in the theoretical 
model are not mere differences of de- 
gree. They profoundly alter the whole 
logic of the situation. There is hardly a 
single statement which standard eco- 
nomic theory is usually interpreted to 
make regarding the relative effects of 
different kinds of competition, which 
cannot be contradicted upon reference to 
the functioning of the real growing and 
changing world. And since we lawyers 
live in this real growing, changing world, 
and are presumably prescribing for it, 
and not for some other, it is tremendously 
important that we realize how flatly 
wrong the conclusions drawn from the 
usual economic model can often be.”— 
David McCord Wright, “Some Pitfalls 
of Economic Theory as a Guide to the 
Law of Competition,” 37 Virginia Law 


Review 1083 (December, 1951). 
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THE EFFECT OF THE 


Mysterious Disappearance 


and Presumption of Theft Clause 


IN THE RESIDENCE AND OUTSIDE THEFT POLICY 


NSURANCE to cover the personal be- 

longings of the average individual against 
loss by theft has been on the market for 
years, of course. Some years ago, how- 
ever, a need for revision in this form of 
insurance became acute because the public 
was dissatisfied with the type of policy 
which the insurance industry furnished. 
Among other reasons, because of customer 
dissatisfaction, the companies too often in- 
curred the enmity of the public instead of 
obtaining its goodwill. 

The difficulty, to put it briefly, arose 
because, under the old policy, the assured 
was not entitled to recover unless he was 
in a position to produce satisfactory evi- 
dence that the insured property was feloni- 
ously taken from him as a result of a 
burglary, robbery, theft or larceny. 


In other words, the burden of proof that 
a theft actually occurred was upon the 
assured. In many cases, the circumstances 
were such so as to support a conclusion 
that the insured property actually was 
stolen, yet, at the same time, the cir- 
cumstances were such so as to make it 
practically impossible for the assured to pro- 
duce sufficient evidence to prove that the 
property was stolen. As a result, many 
losses which in good conscience should have 
been paid, were denied payment, because of 
the assured’s inability to produce the requi- 
site evidence of theft. Therefore, dissatis- 
faction resulted and the loss of company 
goodwill was inevitable. 

Because of the obvious failure of the old 
type policy to provide realistic coverage, 
the policy was amended during 1943. 
Among other revisions, the 1943 amendment 
defined the word “theft” to include larceny, 
burglary and robbery. The 1943 amend- 
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This paper was read before the Claims 
Conference of the Conference of Mutual 
Casualty Companies, November 15, 1951. 


ment also provided that “mysterious dis- 
appearance of any insured property shall 
be presumed to be due to theft.” This is 
the provision that gives rise to this discussion. 


The policy again was amended in many 
respects during 1948. Included in the 1948 
amendments was an amendment of the 
mysterious disappearance and presumption 
of theft clause. The 1948 policy in this 
respect provides that: “Mysterious disap- 
pearance of any insured property, except a 
precious Or semiprecious stone from its set- 
ting in any watch or piece of jewelry, shall 
be presumed to be due to theft.” 


The introduction of the mysterious dis- 
appearance and presumption of theft idea 
into the policy was intended to correct a 
troublesome evil. The introduction of that 
idea did correct the evil sought to be cor- 
rected, but at the same time, it created 
problems which perhaps are more trouble- 
some than the original evil. That result, 
though perhaps not anticipated, also gives 
rise to this discussion. 


For example, when the mysterious dis- 
appearance and presumption of theft clause 
was imported into the policy, too many 
individuals in the insurance business, in- 
cluding company men as well as agents, 
concluded that a basic change in coverage 
had been made and that as a result, cov- 
erage thereafter applied to property which 
was merely lost or mislaid or which other- 
wise disappeared for one reason or an- 
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other. Many agents sold the policy under 
a promise that the company would pay for 
all insured property which simply disap- 
peared, including that which was lost or 
mislaid. This obviously was an error be- 
cause actually no basic change in coverage 
had been made. 


The policy always was and still is a theft 
policy. It always was the intent and it 
still is the intent to cover only losses which 
occur because of theft. Too often it is rep- 
resented as an all-risk policy which it is not. 
It is a theft policy and a theft policy only. 


While, I believe, it is correct to say that 
the mysterious disappearance and presump- 
tion of theft clause did not make any basic 
change in coverage, nevertheless, it would 
be rather naive to say that such clause did 
not affect both company and assured in a 
substantial way. Such clause probably had 
the effect, of course, among others, of sub- 
stantially increasing the number of losses 
eligible for payment. In general, and in 
a broad way, this, therefore, was the 
effect produced: 


(1) Concerning cases where a theft could 
readily be proved, the introduction of such 
clause had no effect. 


(2) Concerning cases where a theft is 
not obvious, the assured still has the bur- 
den of proving that the property disap- 
peared under circumstances which can be 
said to be mysterious, and, if the assured 
successfully sustains the burden of proof 
as to that, a presumption of theft then 
arises. Such presumption, however, can be 
rebutted by the company. All relevant facts 
which tend to support a conclusion that a 
theft did not occur are material. If the 
company successfully rebuts the presump- 
tion, the assured again has the burden of 
proving that a theft actually occurred before 
a recovery can be had. 


Before I go on, let me make this obser- 
vation because I think it is both material 
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and important as well as essential to an 
understanding of the subject. The intro- 
duction of the mysterious disappearance 
and presumption of theft clause into the 
policy has had the effect of creating a rule 
of evidence by contract. There are many 
examples of this in other insurance con- 
tracts, of course. For example, we have 
the incontestable clause in life insurance 
policies and the appraisal and award clause 
in fire insurance policies. These clauses 
also have the effect of contractually creating 
rules of evidence. I mention this because 
ordinarily one thinks of rules of evidence 
as being created only by law, not by con- 
tract. It seems that the insurance industry, 
in drafting its various policies of insur- 
ance has been the leader in this connection 
and has created by contract many more 
rules of evidence than has any other indus- 
try. However, it should always be re- 
membered, that, having contractually created 
a rule of evidence relating to a presumption 
of theft in certain cases, the companies must 
of necessity recognize that they must live 
with it and must interpret and apply their 
policies accordingly. 


“Mysterious Disappearance’’ and 
‘Presumption of Theft’’ Defined 


In order to determine whether a loss is 
or is not covered, it seems to me, it is 
necessary to have clearly in mind, the 
proper definition of the words used. May 
I, therefore, make a few comments concern- 
ing the definition of the words employed in 
the policy contract. 


Little difficulty is or should be experi- 
enced in defining the word “mysterious.” 
As used in the residence and outside theft 
policy, I believe it is intended to mean “in- 
explicable,” “enigmatical,” “puzzling” and 
the like. 


IL J—February, 1952 


prop 
expl 
In 
rem 
ous 
that 
of 1 
read 
ance 
tion: 
noth 


Hen 


und 
and, 
loss 
siste 
trou 
wor 

U 
prot 
polic 
imir 
ance 
stru 
it ne 
of { 
com 

L 
poli 
tatic 
used 
with 
for | 
a sé 
hum 





Similarly, little difficulty is or should be 
experienced in defining the word “disap- 
pearance.” As used in this policy, I believe 
it is intended to mean “vanished,” “lost” 
and the like. 


Hence, when the two words are combined 
into a phrase, as contained in this policy, 
they mean the loss or disappearance of 
property under circumstances which are in- 
explicable, enigmatical, puzzling and the like. 


In this connection, however, it should be 
remembered that there is nothing mysteri- 
ous about the disappearance of property 
that is lost or mislaid. The disappearance 
of property which is lost or mislaid can 
readily be explained and if its disappear- 
ance can be logically, reasonably and ra- 
tionally explained there obviously can be 
nothing mysterious about its disappearance. 
Hence, the policy does not apply to cover 
such property. 


It is more difficult, however, properly to 
define and construe the phrase “shall be 
presumed to be due to theft.” This phrase 
must be construed properly in order to de- 
termine whether a loss is or is not covered 
under the residence and outside theft policy, 
and, from a practical standpoint, whether a 
loss should be paid, compromised or re- 
sisted. The significant and the most 
troublesome word in this phrase is the 
word “presumed.” 


Under this wording, when any insured 
property, unless otherwise provided in the 
policy, mysteriously disappears, a presumption 
immediately arises that its disappear- 
ance was due to a theft thereof. To con- 
strue this phrase properly, therefore, makes 
it necessary, not only to attempt a definition 
of the word “presumption,” but also to 
comment upon it in some detail. 


The word “presumption,” as used in this 
policy, is used according to its legal conno- 
tation. In the law, “presumption” is a term 
used to signify that which may be assumed 
without proof; that which may be taken 
for granted; that which may be asserted as 
a self-evident result of human reason and 
human experience. 


Admittedly, that definition is brief, in- 
deed, and stated only in the most general 
terms which could be and perhaps are more 
confusing than enlightening. Let me say 
in addition, therefore, that the word “pre- 
sumption” has many different connotations 
and that often it is extremely difficult to 
define it accurately. 

Also, it must be remembered that there 
are many different kinds of presumptions. 
For example, there is the familiar presump- 


tion of innocence in criminal cases which 
is a legal fiction by reason of which a 
person charged with the commission of a 
crime is presumed to be innocent until 
proven guilty of the crime charged. 


Also, for example, there are conclusive 
presumptions, rebuttable presumptions and 
others. A conclusive presumption, for ex- 
ample, is a presumption which the law 
makes so peremptorily that it will not 
allow it to be overturned by any contrary 
proof, however strong. 

A rebuttable presumption, on the other 
hand, is a presumption which may be re- 
butted or contradicted by proper evi- 
dence. The presumption of theft as created 
in the residence and outside theft policy 
is not a conclusive presumption but a re- 
buttable presumption—one which can be 
contradicted or rebutted by proper evidence. 
I do not think anyone would quarrel with 
the conclusion that the presumption created 
by the provisions of this policy is rebuttable. 


Probative Effect 
of a Rebuttable Presumption 


While a rebuttable presumption, in the 
majority of jurisdictions, is dignified by 
ascribing to it the stature of evidence, 
nevertheless this is not true in all jurisdic- 
tions. It becomes necessary, therefore, to 
determine the situation in each jurisdiction. 
In Wisconsin, for example, a rebuttable 
presumption is given probative force only 
because of the lack of or the complete ab- 
sence of evidence. A rebuttable presump- 
tion is not evidence at all but a completely 
different animal. When evidence can be 
adduced to prove or to disprove the fact 
sought to be proved or disproved, a pre- 
sumption as to the existence of the fact is 
immediately stripped of all probative force, 
the evidence supplanting it completely. In 
other jurisdictions, the presumption is per- 
mitted to stand side by side with the evi- 
dence and the jury is permitted to weigh 
the probative effect of the presumption as 
well as the probative effect of the evidence, 
and to make a finding accordingly. I men- 
tion this only to point out the importance 
of examining the law in this connection in 
each jurisdiction. 


Cases 


So much for theory and for the academic 
side of the picture. Now let me turn to 
the practical side and discuss a few cases 
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which were tried and thereafter a few claims 
taken from our own files. 


The first case on this provision, Davis v. 
St. Paul-Mercury Indemnity Company, 40 
S. E. (2d) 609, although not conclusive as 
to the outcome of the loss, clearly estab- 
lished that the presumption could be re- 
butted by proper evidence and has been 
cited in most subsequent cases. Here the 
assured, while on a fishing trip with a 
friend, was thrown into the water from a 
capsized boat. He recovered his poles, 
tackle and other property. After going 
ashore he felt in his pocket for the first 
time since leaving home, and discovered 
that $97 in currency was missing. It was 
agreed that his companion was a man of 
high character, most unlikely to steal the 
money, and the insurance company main- 
tained that the money had been lost in the 
water and not stolen. 


The lower court refused to submit to the 
jury a question as to whether loss by theft 
had been sustained in accordance with the 
terms of the policy and instead submitted 
only to the jury the question of whether 
the property had mysteriously disappeared 
and the amount of the loss. Under such 
instruction, the jury naturally held for 
the assured. 


The North Carolina Supreme Court, how- 
ever, ordered a new trial. It did not con- 
clusively hold that the loss was not covered, 
but took the position that the jury should 
have found whether or not there was an 
actual theft—not simply a disappearance. 

While the Davis case eventually was set- 
tled out of court, the following statements 
taken from the Supreme Court decision 
throw considerable light on the general 
intent of the mysterious disappearance and 
presumption of theft clause: 


“This provision, stipulating that the mys- 
terious disappearance of insured property 
shall be presumed to be due to theft, was 
incorporated in such policies to answer the 
obvious objection to the old and to afford 
a somewhat larger measure of protection 
to the insured .... Proof of the mysteri- 
ous disappearance of insured property, noth- 
ing else. appearing, is proof of theft. 
Evidence excluding the probability that the 
property was mislaid or lost is not required 
and proof of circumstances pointing to 
larceny as the more rational inference is 
not essential. Theft is to be presumed, and 
to presume means to take for granted until 
the contrary is proved. 


“But, in our opinion, it does not consti- 
tute an irrebuttable presumption. Theft 
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is presumed or taken for granted unless the 
contrary is made to appear. The surround- 
ing facts and circumstances, if any, which 
would tend to show that the property was 
lost or mislaid or that its disappearance 
was not in fact due to theft, are to be con- 
sidered by the jury in arriving at a verdict, 
the burden of proof being at all times on 
the plaintiff. 


“But the policy is a theft policy. The 
hazard insured against is that of theft. It 
does not cover or purport to cover prop- 
erty mislaid or lost. Nor does it insure 
against any and all mysterious disappear- 
ances. It merely provides that ‘mysterious 
disappearance of any insured property shall 


>” 


be presumed to be due to theft’. 


The company was sustained in the lower 
court case of Weiner v. United States Fidelity 
and Guaranty Company decided early during 
1950, by the Mercer County, New Jersey, 
District Court (Docket No. 1157). In that 
case the assured’s wife wore a wrist watch 
to a meeting at a hotel and had no recollec- 
tion of it until she noticed it was missing 
shortly after she had been in the washroom. 
It was not found, although she searched 
the washroom and reported the loss to the 
hotel manager and also to the police. Hold- 
ing for the company on the ground that the 
facts did not support any claim of theft, 
the judge said: “The policy is a theft 
policy. The hazard insured against is that 
of theft. It does not cover or purport to 
cover property mislaid or lost. Nor does 
it insure against any and all mysterious dis- 
appearances. It merely provides that ‘mys- 
terious disappearance of any insured property 
shall be presumed to be due to theft’. How- 
ever, the presumption is not irrebuttable.” 


In Caldwell v. St. Paul Mercury Indemnity 
Company, 49 So. (2d) 570, a diamond dropped 
out of its setting in the assured’s home and 
could not be found. The assured’s maid 
looked for it the next day, and the following 
day was left alone in the house to work, 
with instructions to look for the stone. 
The maid had disappeared by the time the 
assured returned home and never returned, 
not even to collect wages due her, and the 
stone was never found. The Mississippi 
Supreme Court held this loss covered by 
the residence and outside theft policy. 


The policy in the Caldwell case did not 
contain the statement that loss of a stone 
from its setting should not be presumed 
to be theft. However, although this cannot 
be absolutely conclusive as to the present 
contract, it is significant in that the court 
implied that these circumstances would have 
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justified a jury in finding that a theft oc- 
curred, even in the absence of a presump- 
tion. It held that a jury in such case should 
consider the possibility that the stone might 
still be in the house, but that a finding of 
theit can be based on circumstantial evidence. 


A N EXAMINATION of the earlier cases 
{X involving policies insuring against bur- 
glary, robbery, larceny and theft but which 
do not contain the mysterious disappearance 
and presumption of theft clause are not only 
of interest but also are of great value in 
determining the sufficiency of evidence re- 
quired to prove a theft regardless of the 
type of policy involved. 

The following annotation is found in 54 
A. L. R. 468. “While mere disappearance 
of an article covered by the policy is not 
sufficient of itself to warrant a finding that 
its loss was due to theft, larceny or burglary, 
within the terms of the policy, a finding of 
such a felonious abstraction may, in a 
proper case, rest upon circumstantial evidence.” 


To this effect is the case of National 
Surety v. Fox, 174 Ark. 827, 296 S. W. 718 
(1927). In this case the assured leased his 
home to a tenant during an extended ab- 
sence. Upon the assured’s return, the ten- 
ant was gone and the home was unlocked 
and open. The evidence showed that the 
home had been open and unlocked for sev- 
eral days. While it was shown that the 
tenant stole some but not all of the missing 
items, the court found that evidence that the 
home was found open and unlocked for 
several days, and that the goods which had 
been in the home were missing, was suf- 
ficient to justify a finding that the goods 
were stolen. 

Also supporting this rule are Sowden v. 
United States Fidelity and Guaranty Company, 
122 Kan. 375, 252 Pac. 208 (1927), and 
Hubbard v. Globe Indemnity, 87 Pa. Super. 
Ct. 485 (1926). 

In the Sowden case, in an action on the 
policy, a submission to the jury of the 
question whether insured jewelry had been 
stolen was warranted by evidence that 
(1) the jewelry was left at night upon the 
top of a chifionier; (2) was gone in the 
morning; (3) none of the persons known 
to have been in the house or having had a 
right to be there had taken it, or knew 
anything about it; (4) it was never heard 
of again by the owner; and (5) an outside 
door of the house had been unlocked all 
night. The following quotation from the 
Sowden case is helpful. “It is said that, even 
in the absence of any special provision as 


to the degree or character of proof re- 
quired, ‘as a rule, no recovery can be had 
upon policies indemnifying against loss by 
burglary, theft or larceny where the evi- 
dence merely shows that the property cov- 
ered by the policy is missing’. . That 
is obviously sound law. If a claimant under 
a theft policy were to rest his case, so far 
as concerns this feature of it, upon his testi- 
mony that ‘the insured property has dis- 
appeared’, he would, of course, not be 
entitled to go to the jury upon the issue 
whether it has been stolen. But, when to 
the bare fact of disappearance there are 
added all the known circumstances attend- 
ing it, stronger reasons usually, and almost 
necessarily, appear for its being thought due 
to one cause rather than to another, so that 
there arises a basis for forming a rational 
judgment upon the subject. And where, 
upon an assembling of all available infor- 
mation, the hypothesis of larceny seems 
more probable than any other that can be 
suggested, no reason is apparent why the 
matter should not go to the jury to be de- 
termined upon the fair inferences to be 
drawn from the facts directly established. 
We cannot agree that a clause such as that 
used in the policy here sued upon prevents 
proof of the larceny by wholly circumstan- 
tial evidence, or requires the triers of the 
facts to refuse belief to a statement of a 
witness as to where the property was left.” 


To the same effect is the case of Firemen’s 
Fund Indemnity Company v. Perry, 5 So. (2d) 
862 (1942). In this case the policy covered 
against loss by burglary, robbery, theft and 
larceny. During her lifetime, Mrs. Perry 
owned several diamond rings. On June 
9, 1939, she attended a social function. It 
was conclusively proved that she wore the 
rings on that occasion and that she was 
wearing the rings when she returned to her 
home that evening. At dinner that eve- 
ning and while wearing the rings, she be- 
came ill and was taken to her bedroom. 
There was evidence that she was up and 
about on June 11 and 12, and that she went 
for a short ride on June 16. Upon her 
return to her home, her illness became 
worse, so she was taken to a hospital, where 
she died on June 20. It was proved that 
she did not wear the rings when she left 
the home between June 9 and June 20. 
After her death the family looked for the 
rings but were unable to find them. Sev- 
eral servants as well as others had access 
to the home during Mrs. Perry’s illness. 
The court conceded that Mrs. Perry might 
have hidden the rings but held that that 
hypothesis was not as reasonable as the 
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conclusion that the rings had been stolen. 
The court held that this evidence was suf- 
ficient to satisfy the requirements of the 
(Florida) rule relating to the sufficiency 
of circumstantial evidence. 


An analysis of these cases makes it quite 
clear that the law was fairly well crystal- 
ized prior to 1943. It is also clear that 
under the old type policy, the assured was 
entitled to go to the jury with his case if 
he could prove by circumstantial evidence 
that a theft probably occurred. That being 
true, one begins to wonder whether any 
substantial change was made in the policy 
by importing into it the mysterious disap- 
pearance and presumption of theft clause. 
I leave the answer of that question to you. 


I HAVE also taken at random a few 
claims from our own files which I will 
discuss briefly, confining as far as possible, 
this discussion to actual or alleged mysterious 
disappearance cases. 


Not by any means unusual is this case. 
The assured lost a diamond ring valued 
at more than $1,000. He reported it to our 
agent who, without knowing too much 
about the facts and without bothering too 
much to find out what the facts were, as- 
sured the policyholder that he was covered 
and that the company would pay him for 
the full value of the ring. By the time the 
loss was reported to the home office, the 
assured had had the concrete floor in his 
basement torn up for the purpose of exam- 
ining the drainage system, because the 
assured apparently knew that the ring had 
gone done the kitchen drain. 


Obviously, there was nothing mysterious 
about the disappearance of the ring, the 
assured having known how, where and ap- 
proximately when it was lost. Certainly no 
presumption of theft arose in that situation. 
In that case we had two people to deal with, 
first our agent who was embarrassed be- 
cause of the assurances he had given to 
the assured, and second, the assured who 
was chagrined to learn that our agent was 





THE GOOD ADVOCATE 


“He joyes not to be retain’d in such 
a suit, where all the right in question, 
is but a drop blown up with malice to 
be a bubble. Wherefore in such triviall 
matters he perswades his Client to 
sound a retreat, and make a composi- 
tion.”—Fuller, The Holy State and the 
Profane State (1642). 


wrong. This loss was not paid, of course. 
Whether the ring was found I do not know, 
but I rather suspect that it was, because we 
heard no more about it after explaining 
to the assured as well as our agent that the 
policy covered only theft losses. 


An examination of our claims shows that 
some assureds, without any intent to color 
the facts and without any intent to collect 
a loss to which they are not entitled, never- 
theless, report the loss of insured property 
which obviously is merely lost or mislaid 
or for example, dropped in a lake from a 
boat. We find that when a brief but com- 
prehensive explanation is given them as to 
the nature of the coverage and that coverage 
is not intended to apply with respect to lost 
or mislaid articles, they usually are satisfied 
that they have no claim. An explanatory 
letter, if carefully written, usually ends 
the matter. 


Every company writing this coverage has 
the usual run of cases where hats and coats 
are allegedly stolen from hat and coat racks 
in hotels, bars and clubs. Certainly in these 
cases there is either an actual theft or at 
least a presumption of theft that cannot very 
well be rebutted. This type of loss is paid, 
but I might add that we usually insist that 
the assured report the matter to the police. 
We waive a report to the police in some 
small cases, of course, where a report obvi- 
ously would do no good or in cases where 
the loss occurred in some small town many 
miles from the assured’s home which he 
happened to visit while on a trip. Con- 
cerning hat and coat losses, if they are too 
frequent, cancellation of the policy, is, of 
course, considered. 


This one is typical of mysterious disap- 
pearance cases. I will quote from the 
assured’s statement: “On the evening of 
March 27, I removed the ring from my 
finger, and, with a wedding band belonging 
to my husband, placed them in a jewel box 
in the top drawer of a chest of drawers. 
This is approximately 5 feet high and in 
our bedroom on the second floor of our 
home. In this box I also kept my earrings, 
a brooch and a few other inexpensive rings. 
I did not have an opportunity to wear this 
ring again until. April 12. At that time I 
found it to be missing from the above men- 
tioned box. I immediately searched through 
the box and the drawer and could find 
neither the diamond ring nor the wedding 
band. During the time that the rings had 
been in the drawer and before I missed 
them, the house had been unlocked only at 

(Continued on page 129) 
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The Extraordinary Liabilities 


of Insurance Companies 


By JOHN ALAN APPLEMAN 


The author delivered this address at the 
Seventh Annual Meeting of the National 
Association of Independent Insurers, on 
November 7, 1951, at Chicago, Illinois. 


ENERALLY, when we consider the 

potential liabilities of insurance com- 
panies, we think of liabilities arising under 
the policy contract. As a rule, such obli- 
gations are fixed and defined by the terms 
of the instrument agreed upon by the par- 
ties—even as to the rights of third persons 
who may be in the nature of third-party 
beneficiaries. We frequently forget that an 
insurance company is a legal entity—that, 
like other corporations, it may possess other 
liabilities than those arising merely from 
contractual promises. We forget also that 
its representatives—its agents, adjusters, offi- 
cers and attorneys—may also incur personal 
liabilities arising from acts performed in the 
course of company activity. In this discus- 
sion, we will consider various liabilities of 
an insurance company and its representa- 
tives arising, in part, from the failure to 
perform certain acts embraced within the 
scope of contractual obligations, and also 
liabilities which exist entirely apart from 
the relationship of insurer and assured. 


First, to consider the insuring instrument 
itself, the insurance company has a liability 
not only toward those with whom it con- 
tracts, but it possesses obligations to those 
who seek to contract with it. Like any other 
contracting party, an insurance company 
may be liable for breach of contract.’ In any 
situation where another contracting party 
could be liable for breaching its promises, 
an insurer could possess a like liability. But 
what of the situation where the contractual 
obligation has not yet arisen? 


1 Appleman, Insurance Law and Practice, Vol. 
20, ch. 372. 


Extraordinary Liabilities 


In the ensuing discussion, let me make it 
clear that I am not going to try to exhaust 
the law nor to detail all legal situations 
which might be presented in such instances. 
To do so would take several thousand pages 
of discussion and citations. If we can point 
out, however, the general outlines which 
apply in unusual situations, so that all of 
us become more aware of the responsibilities 
existing and the potential liabilities which 
may arise, then our consideration will be 
of value. Consequently, the references con- 
tained herein will be only to source material 
where more exhaustive discussions will be 
found. 


To return to the situation of applicants 
for insurance, we should recognize that an 
insurance company is not in the position of 
a common carrier. A common carrier, a 
hotel, or a theater—even a restaurant—may 
be required to deal with any member of the 
public desiring services or accommodations 
of the type offered to members of the public 
generally. With the exception of “assigned 
risks,” an insurance company may normally 
select its customers. It is not required to 
insure John Smith, if it feels that John 
Smith will be a bad risk, nor need it nor- 
mally advance any reason for its refusal to 
deal with him. Yet, we must recognize that 
its refusal to deal with John Smith may 
have serious consequences so far as John 
Smith is concerned, and we can probably 
expect litigation to arise in future years upon 
this matter. 

For example, there have been many suits 
which have arisen in the past based upon 
wrongful cancellation of an insurance policy 
as constituting a breach of the company’s 
contract.2 Similar suits have followed as a 
result of the wrongful expulsion of a mem- 
ber from a fraternal benefit society.’ In 
such cases one may usually require rein- 

2 Work cited, footnote 1, Vol. 6, Sec. 4198; 


work cited, footnote 1. 
3 Work cited, footnote 1, Vol. 19, ch. 349. 
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Mr. Appleman is an Urbana, Illinois attorney 
and is also a member of the Chicago law firm 
of McKinley, Price & Appleman. He is presi- 
dent of the Federation of Insurance Counsel 


statement or recover his actual damages 
resulting from the breach of contract. As 
yet, however, no ingenious attorney seems 
to have sought damages for the collateral 
damage resulting from such act. 


Returning to the applicant for insurance, 
he is required to state in the declarations 
whether or not any company has previously 
cancelled insurance written for him or 
whether he has ever been refused insurance, 
and he is bound to answer such matters 
truthfully. They are material to the risk. 
Any insurance company is suspicious of an 
applicant whom other companies refuse to 
insure. So, if a company without just and 
reasonable cause refuses to write insurance 
upon an applicant, or upon some whim ter- 
minates the insurance presently carried by a 
policyholder, it destroys that person’s insur- 
ability. It is as drastic a transaction as if, 
by some method, it destroyed the credit 
standing of another. It seems inevitable to 
me that in the future this question will be 
raised and that it will be a most serious one 
for determination. 


An insurance company may be liable 
where its gross delay in acting upon an 
application for insurance has caused loss to 
another.’ This situation usually arises where 
one applies for insurance which would nor- 
mally be issued within the course of a few 
days, but the company fails to act for sev- 
eral weeks—and in the meantime, a loss 
occurs, such as a fire or an automobile 
accident. If the insurance company had 
acted diligently and had rejected the risk, 
the applicant could have procured protec- 
tion elsewhere, and its negligence or inaction 


*Work cited, footnote 1, Vol. 7, Secs. 4267, 
4268. 

5 Work cited, footnote 1, Vol. 15, ch. 301. 

* Work cited, footnote 1, Vol. 16, Secs. 8831, 
8832, 8841, 8865. 

™ Work cited, footnote 1, Vol. 16, Secs. 8833, 
8834, 8835, 8842. 
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is the basis of his suit. An insurance com- 
pany may also be liable for causing a default 
or lapse in protection where it has estab- 
lished a custom and course of dealing, such 
as sending notice of premium payments, 
having a collector call for such payments, 
or the like, and suddenly terminates such 
practice without notice to the policyholder.’ 

Either an insurance agent or broker may 
incur liabilities because of improprieties 
arising in his dealings with policyholders 
or third persons. One who holds himself 
out as qualified to transact any type of busi- 
ness is bound to certain standards of care. 
A lawyer or a doctor may be guilty of mal- 
practice if his neglect or irresponsibility 
leads to injury. So, also, may an agent or 
broker be penalized where damage results 
to another. 

This is true, for example, where an agent 
or broker fails to procure insurance for an- 
other after undertaking to do so.° Like 
liabilities arise where insurance is placed 
in an insolvent or a nonadmitted company,’ 
or where he procures the wrong type of 
insurance, places it upon the wrong piece 
of property or insures in an inadequate 
amount.’ His failure to remit premiums,” 
to transfer coverage,” to have vacancy per- 
mits issued ™ or if he were to cancel without 
authority * may render him liable. So, an 
agent or broker cannot act with impunity. 
His careless or improper acts may subject 
him to suit by a third person; and, indeed, 
an insurance company suffering damage 
from his improper acts may likewise sue 
him for his neglect.” 

5’ Work cited, footnote 1, Vol. 16, Secs. 8836, 
8843, 8845. 

® Work cited, footnote 1, Vol. 16, Sec. 8836. 

” Work cited, footnote 1, Vol. 16, Sec. 8826. 

1 Work cited, footnote 1, Vol. 16, Sec. 8845. 


22 Work cited, footnote 1, Vol. 16, Sec. 8844. 
13 Work cited, footnote 1, Vol. 16, ch. 308. 
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Returning to the liability of insurance 
companies, there are special duties placed 
upon liability insurers by the terms of the 
insuring contract. Such companies have the 
right to control the investigation, settlement, 
and trial of personal injury and property 
damage claims. Conversely, they bind 
themselves to perform these acts diligently 
and with skill, and any bad judgment, neg- 
lect or lack of skill may create an inde- 
pendent liability. 

By now, the liability of an insurance 
company for failure to settle a dangerous 
claim, if it has an opportunity to do so, is 
well established. There are two distinct 
rules which have sprung up in the various 
jurisdictions, namely, the rule of bad faith 
and the rule of negligence.“ But the results 
in jurisdictions adhering to one or the other 
of these rules do not vary materially. An 
insurance company is bound to exercise skill 
in determining whether to settle or defend, 
for an error of judgment may, in the eyes 
of the courts, amount to bad faith. Practi- 
cally all courts now agree that where an 
insurance company has an opportunity to 
settle within its policy limits, and the case 
is of such a character that the local coun- 
sel is fearful that an adverse judgment will 
be rendered which could easily exceed the 
policy limits, the company cannot gamble 
with its policyholder’s funds. While the 
policyholder is, perhaps, at fault in carrying 
a small limit policy, nevertheless he has a 
right to expect complete integrity and skill 
within the limits of the insurance he has 
purchased. 

If the insurance company refuses to de- 
fend, the policyholder may either take over 
the defense of the action himself and sue 
the company for any resulting loss, includ- 
ing his attorney’s fees, or he may—as fre- 
quently happens—permit a default judgment 
to be rendered whereupon suit is brought 
by the injured third person against the in- 
surance company directly. When the insur- 
ance company refuses to perform a duty 
which it has undertaken under the policy, it 
is in no position to claim that the policy- 
holder owes any duty to it, other than the 
duty of simple honesty and good faith.” 

And where the insurer undertakes the de- 
fense under a policy, it is held to a standard 
of care. It doesn’t have to hire the finest 
attorney in the country, but it must hire a 
competent attorney. Its investigation must 


be complete, it must defend with skill, and 
it must not permit things to occur which 
are detrimental to the policyholder. It is 
liable for a lack of skill which causes dam- 
age to the assured” and refusal to appeal 
from an adverse judgment may expose it 
to liability.” 

Turning to the general aspects of com- 
pany liability, it is apparent that it is liable 
for loss resulting because of the fraud of 
company agents.” As examples, we may 
recall such matters as conversion of pre- 
miums deposited with agents, the dissipation 
of funds deposited with a surety under a 
surety bond, the issuance of bogus policies, 
the assignment of premium notes in violation 
of a contractual agreement and similar mat- 
ters. In this regard, the rules applicable to 
corporations in general apply to insurance 
companies as well—and, if the insurer places 
an employee in a position where his acts 
in the course of his employment may pro- 
duce injury to others, it is answerable for 
the loss. In some phases of the insurance 
business it is apparent that the company 
may incur a liability for the payment of 
bills, such as ambulance expenses, doctors’ 
bills, hospital bills, garage repairs and attor- 
neys’ fees, where an agent or an adjuster 
acting with ostensible authority induced 
services to be rendered under a promise 
of payment.” 


Obligations to Employees 


Of course, the liability of an insurance 
company is not limited to third persons. As 
an employer, it has certain obligations to 
those whom it employs. Thus, an insurance 
company may incur a liability under its con- 
tracts with agents, adjusters, or other em- 
ployees with a resulting breach of contract, 
or because of a failure to pay renewal com- 
missions, or to perform other acts which it 
has undertaken to do.” One of the most 
interesting aspects of such liability arises 
by reason of workmen’s compensation acts 
in the various states. An agent goes out 
to solicit a policy of insurance and slips 
upon an icy street and is injured. An ad- 
juster is attacked by a claimant after deny- 
ing liability upon a case. What is the result? 

The results which have been reached un- 
der workmen’s compensation acts, so far as 
injuries to agents and adjusters are con- 
cerned, are not uniform.” One must deter- 





“ Work cited, footnote 1, Vol. 8, ch. 197. 


% Work cited, footnote 1, Vol. 8, Secs. 4689- 
4691. 


* Work cited, footnote 1, Vol. 8, Sec. 4687. 
" Work cited, footnote 1, Vol. 8, Sec. 4689. 
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18 Work cited, footnote 1, Vol. 16, Secs. 8866, 
8867, 8868. 

” Work cited, footnote 1, Vol. 16, Sec. 8862. 

2° Work cited, footnote 1, Vol. 16, chs. 312-316. 

1 Work cited, footnote 1, Vol. 16, Secs. 9045- 
9048. 
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mine, first, whether or not the person injured 
was an independent contractor or an em- 
ployee. If it is ascertained that the rela- 
tionship of employer and employee exists, 
then it must be determined whether or not 


the injury arose in the course of such per-: 


son’s employment. Also, it must be ascer- 
tained whether or not the injury was 
received as a result of the employment. 
For example, many losses arise from what 
are normally called “street risks.” In other 
words, a member of the public in the same 
position as the employee would have re- 
ceived the same injury—but the person 
would not have been injured if he had not been 
in that place in the course of his employment. 


This very situation has produced consid- 
erable vacillation in court decisions, and 
there is little consistency even in the results 
within a single state. One would not be safe 
in assuming automatically, however, that he 
would be covered by a compensation act if 
he should be injured. For example, some 
years ago in Illinois an adjuster, in the 
course of his duties, attended a trial at the 
courthouse in Chicago. While walking back 
to his office, after leaving the courthouse, an 
insect flew into his eye. It caused an inflam- 
mation, infection and loss of the eye. Illinois 
denied liability upon the ground that the 
adjuster, although in the course of his em- 
ployment, was subjected to no greater risk 
than a member of the public.” Yet, Illinois 
has since that time permitted recoveries on 
cases involving identical principles of law. 


Instead of the agent or adjuster being 
injured, however, let us assume that he pro- 
duced injury to another, while driving an 
automobile. This is a hazard which any 
employer or principal—including insurance 
companies—must constantly bear in mind. 
With thousands of representatives consisting 
of agents, attorneys, adjusters and others 


acting upon its behalf, such accidents are - 


bound to occur. The rule is followed almost 
uniformly that (1) if the driver of the auto- 
mobile is driving a company vehicle, liability 
is almost certain to follow, assuming the 
driver was at fault; (2) if the operator was 
driving his own car or a car which did not 
belong to the insurer, then liability .will still 
follow if the driver was performing an act 
which was for the benefit of the company 
and which was not being performed by him 
as an independent contractor.* More inter- 
esting, perhaps, are some of the types of 


2 Great American Indemnity Company v. In- 
dustrial Commission, 367 Ill. 241, 11 N. E. (2d) 


9 (1937). 
3 Work cited, footnote 1, Vol. 16, Secs. 8870- 
8872. 
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actions which are less common in their 
character. Some of these should be discussed 
in more detail than others. 


Less Common Types of Actions 


Conspiracy.—Under the Southeastern Un- 
derwriters case it is apparent that insurance 
companies can be held to have conspired 
together for the purpose of the antitrust 
laws, and a quasi-criminal liability may arise 
in that manner. But frequently insurance 
companies refuse to deal with certain agents 
or underwriters, and may even agree be- 
tween themselves not to permit a certain 
man to handle any of their agency business 
or investigations. The usual result has been 
that this is considered legitimate—that com- 
panies have a right to refuse to deal with 
such a person, and the joint action does not 
make illegal that which was independently 
legal.™ 


Invasion of Right of Privacy—Each indi- 
vidual has a right to privacy. Normally he 
may live as he chooses so long as he does 
not violate the law, and the law will protect 
others from slandering him or from inter- 
fering with his legal rights. Such freedom, 
or privilege, includes the right of freedom 
from interference. For example, an insur- 
ance company may not take my photograph 
without my consent, and run it in its adver- 
tising, saying “John Appleman is insured 
with us,” because I have a right to with- 
hold the use of my physiognomy for adver- 
tising purposes. But, if I make a claim 
under a policy of insurance, the insurance 
company has a right, within reasonable limits, 
to investigate me, to ascertain the extent of 
my damages, my character and reputation, 
and other facts material to its determina- 
tion of liability and the extent thereof.” 
This would not give the insurance company 
representatives the right to make innuendos 
detrimental to my character, but my right 
to privacy may be invaded to a reasonable 
extent where necessary to the transaction of 
legitimate business. 


Inducing Breach of Contract or Procuring 
Discharge-—One can readily see that a 
fidelity company would have a right to in- 
sist that a defaulter be removed from the 
payroll of a principal or to discontinue its 
risk. But, an insurance company cannot, 
for reasons of revenge or improper mo- 
tives, adversely affect the employment re- 


% Work cited, footnote 1, Vol. 16, Sec. 8875: 
Sec. 8908, n. 26. 
> Work cited, footnote 1, Vol. 16, Sec. 8878. 
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lationship of another. Liability or nonlia- 
bility must depend upon the particular 
circumstances presented and the good faith 
of the company in so acting.” 


Instigation of Disbarment Proceedings — 
Frequently, an insurance company becomes 
irked because of the quantity of cases soli- 
cited and presented by known shysters. 
Ambulance chasing is, per se, illegal, as are 
many other acts performed by a certain 
class of lawyers. Any citizen has a right to 
initiate an investigation leading to disbar- 
ment proceedings of one who is guilty of 
gross improprieties in the practice of law. 
But, since a man’s professional reputation 
is his greatest asset in business, one who 
initiates such an investigation maliciously 
or without reasonable cause may be liable 
to extremely heavy damages if the at- 
tempted disbarment proceedings should 
fail." 


Malicious Prosecution—The rules which 
apply to malicious prosecution generally ap- 
ply to insurance companies as well. An 
insurance company has a reasonable right 
to litigate its demands, or to defend against 
the demands of others. However, it has no 
right to initiate a series of extensive and 
expensive proceedings for the purpose of 
harassing another, from malicious motives. 
It is liable if it does so.” 


False Imprisonment.— Any corporation 
may be liable if, by reason of its acts, an- 
other is falsely arrested, imprisoned, or de- 
prived of his liberty. This may easily occur 
even where legal process is not involved, 
such as the wrongful detention of a person 
suspected of being involved in arson, or in 
attempting to hold a material witness in 
an important case. 
enthusiasm of adjusters have given rise to 
such suits. Normally, the insurance com- 
pany can be held liable only if it could rea- 
sonably have anticipated the act upon which 
suit is predicated.” 


Libel and Slander.—The field of libel and 
slander is a broad one, and there is an 
abundance of cases discussing various situ- 
ations which have arisen.” Such suits have 
been brought by policyholders, agents, com- 
peting agents, competing insurance com- 
panies, third-party claimants, doctors, 
lawyers and others. Over-frankness may be 


* Work cited, footnote 1, Vol. 16, Sec. 8877. 

* Lackey v. Metropolitan Life Inswrance Com- 
pany, 30 Tenn. App. 390, 206 S. W. (2d) 806. 

*% Work cited, footnote 1, Vol. 16, Sec. 8874. 

*® Work cited, footnote 1, Vol. 16, Sec. 8874. 

*® Work cited, footnote 1, Vol. 16, ch. 311. 

1 Love v. Commercial Casualty Insurance 
Company, 26 F. Supp. 481 (DC Miss., 1939). 
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Occasionally the over- - 


quite expensive. Since the rules which ap- 
ply are quite well known, I will not discuss 
these in detail. Any statement which im- 
plies that another is guilty of crime consti- 
tutes libel “per se,” and proof of special 
damages is not required. Normally, there 
is an absolute privilege as to statements 
necessarily made in the course of judicial 
proceedings and Congressional investiga- 
tions, with a qualified privilege as to state- 
ments made for a proper business purpose 
to employees of the organization or to 
others with whom the insurer is dealing. 
A statement is “published” when it is dic- 
tated, written down and circulated, or 
spoken abroad in the presence of others. 
Each person who repeats a_ slanderous 
statement is equally guilty with the original 
person, although a lack of malice may help 
to hold down the size of damages. In de- 
fense, one must prove that the statement 
was true and made for a proper purpose, 
and this is often an insurmountable burden 
of proof. 


One of the most interesting cases arose 
in a situation where an insurance company 
wrote to a claimant’s attorney the usual 
type of letter and at the same time wrote 
to its own representative referring to the 
“shyster” lawyer representing the plaintiff. 
Unfortunately, the letters were placed in 
the wrong envelopes. The statement was 
libelous per se, there was a publication, and 
irrespective of the motives of the claim 
examiner, the insurer was held liable.™ 


Assault and Battery.—There is something 
intriguing about the mere resort to primi- 
tive forces which makes such cases of 
greater interest than the more passive ones 


of libel and slander. It is clear that an in- 
surance company may be held liable for an 
assault and battery committed, where it 
occurred in the course and scope of the em- 
ployment of representatives and could rea- 
sonably have been anticipated.” This may 
have been the situation where an over- 
enthusiastic life insurance agent attempted 
to save the cost of an examining physician 
and injured the applicant by negligently 
performing a physical examination.” But, 
for another type of over-enthusiasm, the 
company is not chargeable. I refer to a 
situation where an agent went to a house 
to collect premiums and apparently, being 


32 Perry v. Washington National Insurance 
Company, 14 Cal. App. (2d) 609, 58 Pac. (2d) 
701, 59 Pac. (2d) 158 (1936); Planters Cotton 
Oil Company v. Baker, 181 Ga. 161, 181 S. E. 
671 (1935). 

33 National Life & Accident Insurance Com- 
pany v. Cruso, 216 Ala. 421, 113 So. 396 (1927). 
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unsuccessful in collecting in cash, attempted 
to take them out in trade. The court prob- 
ably felt that the company was deriving no 
benefit from the act of the agent.** The re- 
sult could be further explained upon the 
basis that the agent was on a frolic of his 
own. 


An insurance company was also held not 
liable for fright resulting from another at- 
tempt to collect premiums, where the agent 
tied a handkerchief across his face and pre- 
sented a gun to a woman who opened the 
door. The court did not imply that the 
policyholder should have been aware that 
insurance was a holdup but rested its de- 
cision upon the fact that it would have been 
beyond the dreams of wildest conjecture to 
visualize this as an ordinary method of 
premium collection. And, contrary to the 
life insurance examination case previously 
referred to, an insurer was held not liable 
for an assault committed when an over- 
enthusiastic adjuster tried to make a physi- 
cal examination.” But, an insurer has been 


LIFE BENEFITS SOAR 


American families have received more 
than $70 billion from their life insurance 
companies in the past 30 years, half again 
as much as the total amount of life in- 
surance in force at the start of the period, 
the Institute of Life Insurance reports. 
In this period, the insurance in force has 
risen from less than $50 billion to more 
than $250 billion. 


In the years since 1921, the annual 
flow of benefits from life policies has in- 
creased from less than $1 billion to about 
$4 billion. Death benefits alone have in- 
creased nearly fivefold, from less than 
$375 million in 1922 to nearly $1,725 mil- 
lien in 1951. This increase, however, 
was largely a reflection of the rise in life 
insurance outstanding, which was quin- 
tupled in the 30 years. Actually, the 
death rate among _ policyholders has 
dropped materially in these years. 


Payments to living policyholders have 
grown from approximately $625 million 
in 1922 to more than $2,275 million in 
1951. These “living benefits” include 
matured endowments, disability payments, 


% Anderson v. “VWetropolitan Life Insurance 
Company, 128 Misc. 144, 218 N. Y. S. 494 (1926), 
aff'd 222 N. Y. S. 763, 764. 

%®% Life & Casualty Insurance Company of 
Tennessee v. Russell, 164 Tenn. 586, 51 S. W. 
(2d) 491 (1932). 
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held liable for the mutilation of dead bodies 
where it procured an autopsy without the 
knowledge and against the desire of the 
next of kin.” 

The question has been raised as_ to 
whether or not declaratory judgments could 
profitably be used to determine the liability 
in any of such situations. As you are aware, 
declaratory judgments have come into in- 
creasingly frequent use in insurance mat- 
ters.“ But it seems clear that the only 
worth-while function of declaratory judg- 
ment actions in any of these situations 
would be in those where contractual mat- 
ters are involved, to dispel the uncertainty 
surrounding the situation instead of waiting 
indefinitely for suit to be brought. In the 
tort cases, however, it would seem to be of 
little value to proceed by way of declaratory 
judgment, as in such situations it would 
merely require two suits instead of one. 
Therefore, their use would not be recom- 


mended. [The End] 


annuity payments, policy cash surrender 
values, and dividends to policyholders. 
Zoth then and now, the “living benefits” 
constitute more than half of all payments 
to policyholders and beneficiaries. 


“This continuous and increasing flow 
of policv benefits has been a social and 
economic stabilizer, particularly in times 
of stress,” Holgar J. Johnson, Institute 
president, said. “This was notably felt 
during the depression years of the Thir- 
ties, when nearly $19 billion was paid to 
millions of policyholder families in the 
seven darkest years. During World 
War II, over $300 million was paid on 
war death claims by the life insurance 
companies of the country. 





“Some indication of the future growth 
of these benefit payments may be had 
by comparing the figures of policy own- 
ership. With $253 billion outstanding 
today, compared with $44 billion at the 
start of 1922, conceivably the next 30 | 
years could see well over $250 billion | 
paid out to the nation’s families.” 








% Molt v. Public Indemnity Company, 10 N. J. 
Misc. 879, 161 Atl. 346 (1932). 

% Aetna Life Insurance Company v. Love, 
149 S. W. (2d) 1071 (Tex. Civ. App.). 

% Work cited, footnote 1, Vol. 20, chs. 376-379 
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The 


Manitoba Road 


for the Uninsured Motorist 


By R. B. BAILLIE 


Mr. Baillie is Commissioner of Taxa- 
tion and Registrar of Motor Vehicles 
for Manitoba. He presented this paper 
at the Seventh Annual Meeting of the 
National Association of Independent In- 
surers at Chicago on November 6, 1951. 


TMHIS PROBLEM of what to do about 
the uninsured motorist or, to put it more 
accurately, the problem of ensuring that the 
victim of the uninsured motorist is ade- 
quately compensated, is a challenging one. 
It has far-reaching implications which af- 
fect all of us either directly or indirectly. 


Manitoba was the first Canadian Province 
to adopt the safety responsibility type of 
law which originated in the New England 
states. However, as one of my American 
friends very aptly put it, “Manitoba added 
a couple of tails to the kite.” 


It is these tails to the kite that I wish 
to discuss, because I believe that they go 
a long way toward answering the objections 
which one normally hears with respect to 
the safety responsibility type of legislation. 


The Unsatisfied Judgment Fund 


The Honorable Alfred J. Bohlinger, Su- 
perintendent of Insurance of the State of 
New York, expressed it ably in an address 
entitled “Which Road for the Uninsured 
Motorist.” Mr. Bohlinger said: “The ma- 
jor objection voiced to this type of law 
[safety responsibility] is that ‘one bite’ is 
permitted the car owner before he is required 
to carry insurance. Critics point out that it is 
only after the accident that the offender is re- 
quired either to desist from operating his car or 


Manitoba Road for Uninsured Motorist 


to post security and to insure against future 
accidents. Obviously, the suspension of the 
driving privileges of a judgment-proof motor- 
ist is little solace to the victim.” 


This is where the unsatisfied judgment 
fund comes in. When the Manitoba law 
was passed in 1945, it contained a provision 
whereby each owner of a motor vehicle was 
required to pay with his registration fee, an 
extra sum of $1, which was deposited in a 
special trust fund called the “Unsatisfied 
Judgment Fund.” 


Any judgment creditor who can satisfy a 
judge of the Superior Court that he is un- 
able to collect on a judgment arising from 
personal injuries or death, through the neg- 
ligent operation of a motor vehicle, may 
obtain an order on the unsatisfied judgment 
fund, good up to $5,000 for one victim, or 
$10,000 for one accident. On the filing of 
the judge’s order and an assignment of 
judgment with the Provincial Treasurer, 
payment is made. 


What has been our experience? There 
are now approximately 900,000 people in 
Manitoba, 160,000 motor vehicles and 200,C09 
operators. of motor vehicles. In 1946 
there were slightly over 100,000 motor vehi- 
cles and there was consequently paid into 
the fund, in that year, slightly over $100,000. 
3ecause there were no claims on the fund 
in the first year, the levy was reduced in 
the second year (1947) to 50 cents. Due to 
an increase in motor vehicle registrations, 
a sufficient amount was collected in the 
second year to bring the total amount of the 
fund to $172,000. 


No levy has’ been necessary since 1947 
and a levy will not be necessary until 1953. 
As a matter of fact, there is slightly over 
$100,000 still in the fund, as of this date. 
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In other words, at a cost of less than ten 
cents per motorist per year, all unsatisfied 
judgments will have been taken care of for 
a period of seven years. 


But that is not all. In 1947 the benefits 
of the fund were made available to the vic- 
tims of hit-and-run motorists. Obviously, 
the victim could not sue the motorist who 
did the injury. To overcome this, provision 
was made for the victim to sue the Regis- 
trar as “nominal defendant.” Having estab- 
lished his case and recovered his judgment, 
he then proceeded against the fund in the 
usual way. 


The following figures indicate the success 
of the law: 


Total amount in the fund as a re- 
sult of 1946 and 1947 levies. . 
Total number of claims to July 
31, 1951.. ..32 totaling $64,900 
Total number of ordinary claims. 21 
Total number of hit-and-run... .11 


32 
Balance in fund at July 31, 1951, 
including interest .. .. .$109,911.86 


I think it can safely be said that the above 
statement demonstrates that the problem 
of indemnifying the victim of the negligent 
uninsured driver can be solved, and solved 
in a more comprehensive manner than com- 
pulsory insurance for the following reasons: 


(1) Under compulsory insurance there 
are inevitably drivers who will “take a 
chance” and drive without insurance. 


(2) Under compulsory insurance, what 
about the victim of hit-and-run accidents? 


(3) Under compulsory insurance, what 
about victims of out-of-state drivers? 


Is our object to try and see that every 
motorist carries insurance, or, is our object 
to see that every victim of negligent driving 
receives reasonable compensation? 


The Impounding Feature 


In most safety responsibility laws, pro- 
vision is made for the suspension of driving 
privileges of the uninsured motorist in- 
volved in an accident. Inevitably, there is 
a lapse of 30 days or longer, between the 
time of the agcident and the time that the 
suspension becomes effective. Moreover, in 
the intervening time the motorist not only 
drives; he may dispose of the car which 
otherwise might be seized by the judgment 
creditor in part satisfaction of his judgment. 
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$172,000 


For the above and other reasons, the 
Manitoba law provides that any motorist 
involved in an accident, where there is dam- 
age over $50 or bodily injury or death, who 
is unable to produce to the police officer 
proof of financial responsibility, has his car 
forthwith impounded until he: (1) deposits 
security or (2) obtains a damage release 
and (3) files proof of financial responsibility 
for the future. 


The only type of evidence of insurance 
that the police are authorized to accept is 
a Manitoba Motor Vehicle Liability Insur- 
ance card. These official cards of the Prov- 
ince of Manitoba are supplied in blank to 
the insurance companies, and they in turn 
complete the card before furnishing it to 
the assured. 


Thanks largely to the impoundment fea- 
ture, the number of insured vehicles in 
Manitoba zoomed from an estimated 30 per 
cent before passage of the law, to 87 per 
cent at the end of the first year. It has been 
climbing gradually since, and the current 
number is about 93 per cent. 


This is no estimate, but is based on the 
number of impounded vehicles over the to- 
tal number of vehicles involved in accidents, 
times 100. Benefits resulting from the im- 
poundment feature may be listed as follows: 


(1) It really accelerates the demand for 
bodily injury and property damage. 


(2) By increasing the percentage of insured 
drivers, it reduces the number of potential 
claimants on the unsatisfied judgment fund. 


(3) By reducing the number of potential 
claims on the fund, it enables the fund to 
operate for years for a negligible amount 
per year. 


(4) It stimulates claim settlement by the 
uninsured motorist. 


(5) It preserves the car as an asset which 
the judgment creditor can seize under exe- 
cution. 


(6) Possibly most important of all, it re- 
duces tremendously the paper work and 
administrative cost of operating a safety re- 
sponsibility law, because the only files that 
require any action are those files in which 
a car has been impounded—and even with 
respect to these files the motorist comes to 
the Registrar. At present, only 7 per cent 
of our files require action. 

A generous estimate of the annual cost of 
administering the safety responsibility law 
in Manitoba would be $15,000, or less than 
ten cents per motor vehicle per year. 

(Continued on page 157) 
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RATE ADMINISTRATION 


By CURREY SANDERS 


Mr. Sanders is Deputy Commissioner 
of the Tennessee Insurance Department. 
He read this paper on September 20 
before the regional meeting of the Na- | 
tional Association of Independent In- 
surers and the annual meeting of the | 
Independent Statistical Service, held in | 
Oklahoma City, September 20-21, 1951. | 





 esetcrramggeiy-yonar ted the theories of state 
regulation and federal regulation of the 
insurance business are in conflict. State 
regulation is based on controlled competi- 
tion and cooperation in order to promote 
financial stability and protect policyholders; 
federal regulation has as its objective, un- 
restricted competition. State regulation 
aims at controlling fair competition and 
preventing unfair discrimination. It aims at 
uniform and equal treatment, uniform rates 
and forms of coverage and equality for equal 
hazards. To accomplish these aims it en- 
courages—and in many instances requires— 
cooperation and accord between insurance 
companies. It discourages unsubstantiated 
and varying rates and forms of coverage 
which might result in instability or unfair 
discrimination. The business of insurance 
has been and is still the subject of very 
careful study and experimentation by the 
states and the general pattern of state regu- 
lation reflects the mature conclusion that 
unbridled competition in the business of 
insurance is not desirable for public interest, 
for the simple reason that the nature of 
insurance is quite different from that of the 
ordinary commercial business. The states 
have found that to permit uncontrolled com- 
petition indicates a favoritism for the strong 
and not.the weak, and that companies which 
write business at rates that violate the law 
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of averages must in the end become insol- 
vent with nothing but loss to policyholders 
and the states. 


There can be no doubt of the fact that 
from a practical standpoint the insurance 
business should be regulated by the states. 
The business is local—almost neighborhood 
—for the great preponderance of policies 
are written through local agents. It is so 
closely related to the contract and property 
laws of the several states that only the 
individual states can regulate it in what they 
may deem their several public interests. I 
believe the states have done this in detail, 
but especially since the enactment of rate 
regulatory laws. Each has always been 
able to meet any problem which arises— 
and each will be able to meet any future 
problem, They have not called for federal 
aid. There has been no economic expansion 
of the insurance business demanding atten- 
tion by the federal government to matters 
which cannot be solved by the states. There 
has been no public demand for interference 
by the federal government. No one will 
contend that state regulation is absolutely 
perfect—but certainly federal regulation 
would be less perfect. 


Insurance is not a commodity produced or 
manufactured. The ordinary law of supply 
and demand is not applicable to it. It is an 
economic means of distributing burden. 
Through premiums pro rata according to 
hazard, a fund is collected from many to 
pay losses and expenses. The premium rate 
is tied to the measure of the hazards, the 
amount of indemnity undertaken, and the 
amount of losses expected, according to 
experience and the law of averages. The 
experience of years and of many companies 
is necessary for accurate appraisal of many 
factors; therefore, cooperation, which in- 
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creases accuracy and decreases cost, is also 
necessary. From the nature of insurance, 
uniform and fair treatment is demanded— 
not bargaining with each policyholder. The 
latter would not result in equitable or pro 
rata distribution of burden and risk. Com- 
petition in the insurance business, affected 
as it is with the high public interest, must 
be regulated to the extent necessary to 
protect that public interest. Long and some- 
times bitter experience has taught that when 
competition in insurance business is un- 
restrained, public interest suffers. And in 
striving for, freedom of competition, in keep- 
ing with the system of American free enter- 
prise, we will remember that even though 
the Sherman Act of 1890 encourages and 
safeguards that freedom, the Congress of 
these United States has found it necessary 
to restrict that competition in the public 
interest. Even as it has sought to preserve 
fair competition, the Congress has sought 
to eliminate unfair and what is sometimes 
called “cut-throat” competition. 


Concern has been expressed that rate 
regulatory laws would give undue advantage 
to participating carriers as compared to non- 
participating carriers. In my judgment the 
laws are balanced so they give no advantage 
with respect to rates of any type of carrier. 
We must not be unmindful of the fact that 
the rate regulatory laws are not rate-making 
laws. It might be the thought of some that 
insurance should be socialized. When an 
institution becomes indispensable it is sub- 
ject to this danger. While socialization may 
result in a high degree of safety, it is so 
incompatible with the general theory of the 
free enterprise system that every effort is 
made to find a balance between the desire 
for safety and the desire for freedom. The 
answer in this country has been to regulate, 
but not to control, those businesses which 
have become affected with public interest, to 
allow initiative and management to remain 
with the proprietors, but to curb excesses, 
preserve solvency, bring about fair practices 
and seek to provide for high standards of 
service. This is done by devising appro- 
priate regulatory laws and administrative 
techniques under which these desirable ob- 
jectives can be attained. The fact that a 
business has become affected with a public 
interest furnishes both the necessity for 
regulation and’ the power to regulate. 


When the seller of a commodity under- 
takes to fix the price, he knows the exact 
cost he paid for the article. He applies the 
markup and the price is established. When 
an insurance company undertakes to make 
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When ordinary merchandise is pur- 
chased, usually the transaction is 
completed. Insurance, however, deals 
in promises to do something in the 
future—an obligation that may arise 
months after the promise is made. 


a rate, the largest element, the loss cost, 
cannot be fixed. It can only be estimated 
and the estimate must be on the basis of 
an average of what that particular coverage 
has cost in the past. If it is an old estab- 
lished company and a very large one having 
elaborate records and the coverage is a 
common one which has been on the market 
for a long time, it may do a fairly accurate 
job on its own, but if the company is young 
or small or its records are not extensive, it 
is apt to arrive at an incorrect rate. 


When ordinary merchandise is purchased 
the transaction is usually at an end. The 
buyer is quite unconcerned as to what hap- 
pens to the seller thereafter. This is not so 
in the case of insurance. Insurance deals 
in promises to do something in the future. 
The obligation to perform may arise months 
after the promise is made. The assured is 
vitally concerned that the seller of such a 
promise be not only in existence at the time 
of performance but that he be able to per- 
form when called upon to do so. If mer- 
chandise the public purchased turns out to 
be less worthy than the seller promised, 
only the parties are vitally affected. The 
question of making good is between them 
only. This is not so in the case of insurance. 
The victims, direct and indirect, of future 
accidents, whether in the field of work- 
men’s compensation or automobile liability 
or other classes or kinds of insurance, are 
now regarded as having a legitimate concern 
with the rules and rating plans under which 
the insurance contract is priced and sold. 


The public has no opportunity to par- 
ticipate in the actual formation of the insur- 
ance contract or the rules and rating plans 
and they must be represented, if they are to 
be represented at all, by the regulatory 
official, The rating plan or rating system 
which establishes the general charge for 
the coverage may be as complicated as the 
policy form. Most laymen can judge the 
quality and value of their ordinary purchase 
with a fair degree of accuracy. Goods, 
clothing and shelter may be compared very 
easily with offerings of others and discrimi- 
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nating selections made. Mistakes in such 
cases are not disastrous. This is not true 
in the case of insurance. If the public is to 
buy insurance with confidence, someone 
must take the responsibility of seeing to it 
that value is received. Perhaps no modern 
commercial enterprise directly affects so 
many people in all walks of life as does the 
insurance business which touches the home, 
the family and the occupation or business 
of almost every person in the United 
States. Probably we all agree that our 
consideration of the role of insurance in our 
economic system and of its inherent charac- 
teristics, leads to the conclusion that the 
objective of regulation is preservation of in- 
surance company solvency, and that the 
next most important objective is equity or 
fairness in the practices of companies and 
their agents. 


Every important decision as to rate mak- 
ing and administration requires the con- 
sidered balancing of opposed and complex 
objectives. There must be a balance be- 
tween flexibility and uniformity, between 
the greater equity which comes from re- 
finement and the efficiency of administra- 
tion which comes from lack of such refine- 
ment, between freedom of competition and 
safety from combination. Such balancing 
must be done objectively and in light of the 
goals to be sought and their relative im- 
portance. The wise balancing of regulation 
and freedom of equity and efficiency, safety 
and risk, is one way, possibly the only way, 
to make certain that private enterprise is to’ 
continue to function in a complicated world. 


The great goals have not always been 
sought by the same roads. Perhaps each 
may be attained by different roads, but 
there is a high degree of accord of thought 
as to the essential elements which must be 
found in insurance rate regulatory laws if 
they are to serve their proper function. It is 
thought by some that solvency is a matter 
of sound investments, thus that the way to 
insure solvency is to regulate investments. 
Some assert that solvency is a matter of 
adequate reserves and thus reserves must be 
regulated. There is, however, general agree- 
ment that in the final analysis, and regard- 
less of the amount of additional regulation, 
adequate premiums must be received if the 
company is to have enough money to meet 
its obligations. 


I am now going to refer to a matter, as I 
have on many other occasions, of much im- 
portance to policyholders, insurance depart- 
ments and certain segments of the industry, 
and that matter is the experience and sched- 
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The objective of regulation is the 
preservation of insurance company 
solvency and fairness in the practices 
of companies and their agents. 


ule rating plans which were promulgated 
originally by a certain group of insurers and 
which are now on file with the majority of 
the insurance departments. These plans 
have been the subject of many discussions 
and much controversy during many months 
in the past. Upon questioning the plans in 
their present form more than three years 
ago, I was advised that if they were per- 
mitted to remain on file until the transition 
period was over, proper correction would 
be made. I am of the opinion that the so- 
called transition period, or honeymoon as 
some have named it, has been over for some 
time. However, as yet, no offer has been 
made to revise or withdraw the plans. 


I will attempt to point out, as examples, 
some complaints submitted to the Tennes- 
see Insurance Department in recent months 
which were brought about by applying such 
plans. We received a complaint in regard 
to the underwriting method used in afford- 
ing automobile -bodily injury and property 
damage coverage on a 13l-vehicle fleet. 
When this complaint was presented to the 
department, the information we gathered in- 
dicated that the representative of the insurance 
company soliciting the business made no 
effort to obtain from the assured or pre- 
vious insurer the losses incurred under the 
expiring policy. The manual premium was 

22,170; however, through the medium of 
the experience rating plan a credit modifica- 
tion of 68 per cent was developed. In 
addition to this modification the automobile 
fleet plan reduction factor of 17.6 per cent 
and a premium discount of 1.9 per cent were 
applied, thereby reducing the manual pre- 
mium by 74.9 per cent. Our investigation 
proved that the losses actually incurred by 
the previous carrier produced an experience 
credit modification of only 4 per cent. 
Therefore, due to the failure of the com- 
pany representative, obviously for competi- 
tive reasons, to obtain and apply the previous 
experience of the risk, the assured was re- 
quested to pay several thousands of dollars 
more in premium, The policy was reissued 
in accordance with the new rating calcula- 
tion. However, the assured refused to ac- 
cept the revised rates, ordered the coverage 
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The risk with adverse experience 
should receive its due debits; the risk 
with good experience, its due credits. 


cancelled, and in turn purchased insurance 
from his original insurer. 


Another of the many somewhat similar 
cases which have been submitted to the 
Tennessee Insurance Department was in 
regard to the affording of owners’, landlords’ 
and tenants’ and other general liability cover- 
ages on a hotel. The insurer which had 
been affording such coverage, indicated to 
the department through its representative 
that the premium charge should have been 
approximately $1,400 because this particular 
risk was considered a third-class hotel and 
did not merit a sizable credit modification 
in the manual rate. A representative of an- 
other company solicited the risk and secured 
the business through the application of the 
full credit modification of the experience 
rating plan without taking into consideration 
the previous experience of the risk. In addi- 
tion to the full experience credit modification, 
the entire 25 per cent credit as permitted under 
schedule rating was applied, thereby reduc- 
ing the premium to $691. 

It might be well to point out another case 
which occurred only several days ago, and 
this concerns a county highway fleet of 
more than 100 vehicles which had never 
been previously insured. The manual pre- 
mium charge was $13,300 and there were 16 
bids for the business ranging from $4,908 
to $13,482. Just why one company bid 
higher than manual is unknown to the Ten- 
nessee department. You might easily guess 
who obtained the business. The manual 
premium was reduced 63 per cent and there 
was no experience available to bring about 
such reduction. 


These cases are among the many which 
have been submitted to the department, 
both officially and unofficially, I might state 
that the application of such underwriting 
methods sometimes places the department 
in a very embarrassing position when, in 
order to administer to the best of our ability 
the rate regulatory laws, we are required 
to compel the risk, through the insurer, to 
pay out considerably more premium for 
the coverage. This is especially true with 
complaints regarding coverages afforded 
political subdivisions. This is brought about 
principally because of improperly formulated 
experience and schedule rating plans as 
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those which are now on file with the various 
insurance departments. It certainly is not a 
pleasant matter for an insurance department 
to invoke the penalties as provided by the 
rate regulatory laws. 


Schedule rating lends itself to very much 
abuse, principally because the application 
of the plan is left almost entirely up to the 
judgment of the agent or underwriter and, 
therefore, is in direct conflict with the dis- 
crimination statutes of the various states. 
Any rating plan which is so flexible that it 
permits unfair discrimination between risks 
in the application of charges and credits, or 
which discriminates unfairly between risks 
of essentially the same hazards, definitely 
does not meet the standards of the rate 
regulatory laws. I believe that all of the 
insurance departments will agree that it is 
not a pleasant duty to approve sometimes 
drastic increases in rates knowing at the 
time that the improper application of the 
experience and schedule rating plans in 
their present form prevent the companies 
from receiving the proper amount of pre- 
mium which they should receive in order 
not to jeopardize their financial structure 
and therefore remain in a position at all 
times to pay losses. An experience rating 
plan, in its proper form, is a necessity in 
the casualty insurance business; however, 
such a plan should be formulated to provide 
that it shall be applied mandatorily to each 
risk meeting the eligibility requirements as 
called for under the plan. Each risk eligible 
to be written under any experience or 
schedule rating plan, properly devised, 
should stand on its own, or, in other words, 
the risk with adverse experience should 
receive its due debits, while the risk produc- 
ing good experience should receive its due 
credits. The companies as a whole should 
formulate some plan or agreement which 
would provide for the free interchange of 
loss experience and other data between all 
carriers, thereby eliminating as much dis- 
crimination in charges and credits as possible 
between risks having the same hazards and 
also to avoid placing companies and/or 
their agents in violation of the rate regula- 
tory laws. I am firmly convinced that such 
plan or agreement is not prohibited under 
Public Law 15. Therefore, I recommend 
to the industry as a whole that they give 
serious and immediate consideration to 
modifying or revising the experience and 
schedule rating plans. The modification or 
revision should be in such form as to make 
them mandatorily applicable to each risk 

(Continued on page 139) 
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FIRE STATISTICS 
for Multiple Line Companies 


By F. W. DUBOC 


NUMBER of you will read this who 
4+4represent casualty companies which are 
just entering the fire insurance field and are 
facing the problem of reconciling the differ- 
ences in accounting and statistical practices 
of casualty and fire insurance companies. 


That is the same problem we faced when 
we organized The Western Fire Insurance 
Company 25 years ago as a running mate 
to The Western Casualty and Surety Com- 
pany which, with its predecessor, had been 
engaged in the casualty and automobile 
insurance business for 15 years prior to that 
time, and we attempted the unique plan of 
operating both companies in one office with 
the same personnel. 


It was soon discovered that the customs 
and viewpoints of fire and casualty execu- 
tives were widely divergent, but that is 
easily explained. Throughout the long his- 
tory of the fire insurance industry it had 
become the well-established practice to keep 
experience statistics on the basis of written 
premiums and paid losses and by calendar 
years. Since losses under property insur- 
ance are settled promptly, the variation 
between paid and incurred losses was not 
large; the volume of premiums written 
from year to year had become fairly con- 
stant so there was not too much difference 
between the amounts of written and earned 
premiums, and the distortions were not 
considered serious by either company execu- 
tives or supervisory officials. 


The casualty insurance business, on the 
other hand, was much newer and growing 
rapidly. The long lapse of time between 
the occurrence of an accident and the final 
settlement of the average bodily injury 
claim and the rapid increase in premium 
volume made comparisons of written pre- 
miums and paid losses meaningless. There- 
fore, actuaries early adopted the formula 
of comparing incurred losses to earned pre- 
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Mr. Duboc, who is vice-president of 
The Western Casualty and Surety Com- 
pany and The Western Fire Insurance 
Company, Fort Scott, Kansas, gave this 
address at the regional meeting of the 
National Association of Independent In- 
surers and the annual meeting of the 
Independent Statistical Service on Sep- 
tember 21, 1951, in Oklahoma City. 


miums, and on a policy year basis, as the 
only proper method of studying experience. 

More recently the volume of fire pre- 
miums has increased, causing a wider 
spread between written and earned pre- 
miums and a movement is finally under way 
to modernize fire insurance accounting and 
statistical practices. However, only within 
the last two or three years has there been 
a serious attempt to bring any uniformity 
into the accounting and statistical pro- 
cedures for fire and casualty lines. While 
the national board has been requiring its 
member companies to report fire and ex- 
tended coverage premiums and losses on an 
earned and incurred basis since January 1, 
1949, reports to the states are still being 
made on the written and paid basis. 


As I have said, we undertook the prob- 
lem of co-ordinating the operation of our 
affiliated companies 25 years ago. All of 
our friends in the business warned us that 
the two operations were so different that 
it would be difficult, if not impossible, to 
establish a uniform system for both. For 
the first five or six years we accepted this 
conclusion without much question, but in 
1932 we made a real effort to modernize 
our system and in the process it fell to me 
to redesign our punch cards. Up to then 
we had followed the pattern of many com- 
panies and had different card forms for 
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automobile, general fire and other lines. I 
started to design the new forms along that 
same pattern but after struggling with them 
for quite some time I suddenly realized that 
in all essentials the various cards were alike 
and that with only minor changes I could 
combine them all into one form. This I did 
and ever since then we have used only one 
form for premiums and one other for losses 
for all lines of business in both companies. 
These*forms have been revised two or three 
times to meet the needs of changing con- 
ditions but we still use the same forms for 
all lines for both companies. This has re- 
sulted in greatly increased efficiency since 
the punch operators have only one form to 
learn and always know what the next item 
of information to be punched is without 
having to think about which kind of card 
is in the machine. Also it makes it possible 
to tabulate all of our cards for any one 
distribution with only one set of the tabu- 
lator, and totals for all lines may be ac- 
cumulated at the same time, if desired. 


Board's Statistical Plan 


So much for the fact that fire and casualty 
lines can be handled in the same way. Now 
we must consider the information to be 
recorded for fire and the so-called allied 
lines—windstorm, extended coverage, riot 
and civil commotion, etc. It is my under- 
standing that the National Association of 
Independent Insurers has adopted in its 
entirety the statistical plan promulgated by 
the National Board of Fire Underwriters 
known as the standard classification of 
occupancy hazards and approved by the 
National Association of Insurance Commis- 
sioners in June, 1946, to be effective Janu- 
ary 1, 1947. 


Although it may differ in some details, 
basically this plan is the same as the sta- 
tistical plans for casualty lines published 
either by the N. A. I. I. or the National 
Bureau of Casualty Underwriters. It is very 
complete and in most cases easy to follow. 
Experience is reported annually by states 
on a direct basis—that is, reinsurance as- 
sumed is not added and reinsurance ceded 
is not deducted. Totals to be reported are 
premiums written and losses paid. That is 
the same basis as casualty experience re- 
ports except that losses are reported as loss 
only, less salvage, but excluding loss adjust- 
ment expense. No reports of exposure are 
required. However, for our own use in lieu 
of exposure, we recently added a “size of 
policy” code with the thought that experi- 
ence on small policies may be different from 
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larger ones, This has not been in use long 
enough to develop any experience as yet. 


Totals for each state must agree with 
corresponding figures reported in the an- 
nual statement. There are two exceptions 
to this. Reports for Illinois are to be made 
in two parts—one for Cook County busi- 
ness and the other for the balance of the 
state. Also the reports for New York must 
be divided between New York City and the 
balance of the state. 


In general the plan classifies risks (1) 
by peril, (2) by occupancy, (3) by protec- 


tion and (4) by structure. Specifically the | 


classification by perils indicates the hazard 
insured against, such as fire, extended cover- 
age, windstorm, etc. This is a two digit 
code, the first digit of which in most cases 
indicates the major peril and the second 
digit whether the insurance is against loss 
to the property itself or one of time element 
hazards, such as business interruption, use 
and occupancy, rent, etc. Thus code 10 indi- 
cates insurance against loss by fire to the 
property itself and code 11 indicates cover- 
age for time element losses due to fire. 
Codes 20 and 21 indicaté extended coverage 
on property and time element respectively. 

The classification by occupancy for fire 
risks, as the name implies, groups risks ac- 
cording to occupancy of the building and 
is commonly referred to as the class. These 
classes are arranged in five major group- 
ings—residential risks with 11 classes, 
mercantile risks with nine classes, nonmanu- 
facturing with 24, manufacturing with 65 
and sprinklered risks with six—a total of 
115 classes. These classes each have a three 
digit code. 


Some explanation is perhaps in order 
here. The national board originally adopted 
their classification plan back in 1914. Since 
that time it has undergone several revisions, 
the latest of which, prior to the present one, 
was in 1932 when the occupancy codes were 
reduced to 26 classes. Each of these re- 
visions was adopted by the N. A. I. C. as 
the official plan and reporting on that basis 
was mandatory in most states. When the 
current revision was adopted to be effective 
January 1, 1947, a few states insisted that 
the reports continue to be made on the basis 
of the 26 classes rather than the new 115 
classes. It was found that it would be im- 
possible to collate the new classes exactly 
into the old ones, Consequently, some of 
the new classes were subdivided and tempo- 
rary codes established for each subdivision. 
The companies then were instructed to use 
the codes for: the subclasses so that the 
experience could be collated into either the 
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old 26 or the new 115 classes. The tempo- 
rary codes are still in use. For example, 
code 105 was established as the new code 
for “Educational Institutions (Public or 
Private) including Libraries and Museums 
and Auxiliary Buildings on Premises.” It 
was found that “Libraries and Museums” 
fell into a different class from the rest un- 
der the old 26-class plan, so “Educational 
Institutions (Public or Private) including 
Auxiliary Buildings on Premises” was as- 
signed temporary code 106 and “Libraries 
and Museums” temporary code 107. Code 
105 is not to be used by the companies for 
the time being. 

Along this same line, our own under- 
writers felt that some of the new classes 
were too broad and for our own infor- 
mation we established subcodes for some of 
the classes but, of course, in reporting to 
the national board we combine them into the 
codes assigned under their plan. It will be 
possible for you to do the same thirig if 
you care to, but there is always the danger 
that any code you may assign yourself 
might be used later by the national board 
or N. A. I. I. for some other purpose, which 
makes for considerable confusion when it 
happens. 

Concerning classification by protection, 
all towns are classified as to the quality of 
the protection given by the fire department. 
Generally speaking, risks located within the 
corporate limits of a town classified from 
1 to 8, or if outside, within 500 to 1,000 feet 
of a fire hydrant, depending on ‘local con- 
ditions, are classed as “protected.” All 
other risks, including those in towns classed 
as 9 or 10, which are small communities 
and rural areas with little or no fire pro- 
tection, are called “unprotected” risks. 


Classification by structure merely indi- 
cates whether the building is of frame, brick 
or fire resistive construction. 


The codes for protection and structure 
are combination one digit codes—l, 3 and 5 
indicate frame, brick or fire resistive pro- 
tected risks and 2, 4 and 6 indicate frame, 
brick or fire resistive unprotected risks, 
respectively. 

To sum up, the entire code for a risk 
consists of a two digit peril code, a three 
digit class code and a one digit protection 
and structure code (more commonly known 
as construction and protection or C & P). 
This makes a total of only six digits which, 
I believe, you will agree is no more and in 
some cases less than is required for most 
of the casualty lines. The printed plan has 
both a numerical and an alphabetical list of 
occupancies and their codes so that it is 
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comparatively simple to find what is wanted. 
Furthermore, in most, if not all states, fire 
dailies must be routed from the agent to 
the company through the audit bureau or 
stamping office for approval of rates. Our 
fire daily reports, as well as those of most 
other companies, have a small rectangular 
block in the upper right hand corner espe- 
cially for the use of the stamping office 
where they insert the class code. Our ex- 
perience with this has been that at first 
there were a great many mistakes in these 
codes, but now that their clerks have had 
more experience, very few mistakes are 
made, and I am sure the stamping offices 
are trying to do a thoroughly good job of 
coding. This is a great help and company 
coding clerks can and should follow this 
coding in preparing the daily reports for 
punching. 


Extended Coverage 
end Windstorm Coding 


In general, I believe, this gives you a good 
outline of how fire risks should be classified 
and reported. For extended coverage and 
windstorm risks a different class code is re- 
quired. The plan sets forth plainly what the 
codes should be and I shall elaborate only 
on the second digit. This second digit is one 
of four numbers to indicate both whether 
the risk is of ordinary or wind resistive con- 
struction and whether it is located in “in- 
land” territory or “seacoast” territory. 


This word “seacoast” is the tricky part. 
In the beginning we supposed it meant what 
it said and that any risk located near the 
seacoast was located in “seacoast” territory, 
and so we reported our experience to the 
national board. Immediately we got back 
our reports with the notation that “seacoast” 
territory codes did not apply. After con- 
siderable investigation we found that the term 
applies to only 11 states and Puerto Rico. 
These are the Atlantic coast states beginning 
with Delaware and going south around Florida 
and the Gulf states all the way around through 
Texas. That accounts for ten states. The 
eleventh, believe it or not, is New Hamp- 
shire, which has just enough seacoast so that 
you can’t quite throw a stone from Massa- 
chusetts up into Maine. None of the other 
New England states nor New York or New 
Jersey, nor California, Washington or Ore- 
gon are classed as “seacoast” territory. 

For extended coverage losses there is one 
additional code required. It is a one digit 
code to indicate the “cause of loss”—that is, 
whether the loss was caused by windstorm, 
riot, civil commotion, aircraft, etc. This re- 
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quirement is to be discontinued for business 
written on and after January 1, 1952, but will 
be required for reports of 1951 business. 


The class codes for the other major perils 
are simple and plainly set out in the statis- 
tical plan. 


Jurisdictional Exceptions 


What I have said so far, except for the 
remarks about seacoast territory, applies gen- 
erally throughout the country. There are, 
however, quite a number of exceptions and 
these require watching. 

For instance, any companies operating in 
Wisconsin will find that the Insurance De- 
partment there did not adopt the plan ex- 
actly as published by the national board. 
However, this will cause no serious diffi- 
culty since the Wisconsin plan merely sub- 
divides some of the national board classes 
and sets up codes for each subdivision. 
These codes are to be used for all Wiscon- 
sin risks in lieu of the national board codes. 
The Wisconsin Department has published 
a supplement to the national board plan out- 
lining all of the changes, and copies may be 
obtained from the Department at Madison. 

Another thing you will find is that some 
of the class codes for one reason or another 
may not be used in some states. Until this 
year there was nothing in the plan to indi- 
cate such a condition and it caused a serious 
problem. We found the national board re- 
turning to us for correction nearly all of our 
reports because we had included experience 
for some class which the audit bureau said 
could not be written in that state. This 
resulted in an enormous amount of corres- 
pondence and confusion. However, early 
this year we received from the national 
board a set of sheets—one for each state— 
enumerating the codes which either could 
not be used or should be questioned, if used, 
in each state. With the use of these we were 
able to correct our reports in advance and so 
far we have not had even one report returned 
to us. 


Companies operating in Texas really have 
a problem, not so much from a classification 
standpoint as from figuring commissions to 
be paid to agents. They have a system 
down there for paying commissions on fire 
insurance which is unique. Undoubtedly, 
the officials of the Insurance Department 
think the system has real merit or they 
would not have it, but from the standpoint 
of a company accountant, it is a headache. 

The premium for any given policy is com- 
puted on two bases. First, the fire rate for 
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the risk is determined by the regular meth- 
od of key rating with customary charges 
and credits. The premium thus produced 
is known as the “normal premium.” There- 
after, another factor known as “good fire 
record credit” or “debit” is applied. This 
credit (or debit) is based upon the five year 
record on all classes of business in the par- 
ticular town and may range from a credit of 
0 per cent to as much as 25 per cent or a 
debit of 0 per cent to 15 per cent. The re- 
sulting figure is known as the “actual pre- 
mium.” The assured pays the actual premium 
but the agent receives commission on the 
normal premium. For example—take two 
risks just alike, but in different towns. Sup- 
pose the normal premium is $100 and the 
agent’s commission is 20 per cent in each 
case. Town A has had a good experience 
and therefore gets a credit rating of about 
20 per cent. But town B has had a poor 
experience, so the risks there are debited 
5 per cent. The first assured pays $80 for 
his policy and the other pays $105. But in 
each case the agent gets $20 commission. 


The result is that the company has to keep 
two sets of figures—one to figure commis- 
sions and the other the amount of premiums 
written. If you can arrange it so that you 
can get both figures on one set of cards you 
are lucky, for if you can’t, you will have 
to keep dual records, We worried along 
with this problem for a number of years. 
But fortunately for us we operate in Texas 
through general agents and their commis- 
sions are in no way controlled. After sev- 
eral years we made a survey and found the 
average per cent of actual premiums we had 
been paying as commissions and made a 
deal with our general agent to pay him in 
the future on that basis. So now we are 
rid of the problem, but the general agent— 
poor guy—still has to pay his local agents 
on the basis of normal premiums, 

Another requirement in Texas is a monthly 
report of all fire, wind and extended cover- 
age losses paid. This report is on a form 
provided by the department whereon each 
loss paid must be listed with considerable 
detailed information. Mississippi also has 
a similar report, but for fire losses only. 


Company Accounting Problems 


Now I come to a portion of the national 
board plan which I have not touched on 
before. Reports of business written prior to 
1949 were always made to the national board 
and through it to the various states on the 
basis of direct premiums written and losses 
paid during the calendar year, About three 
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years ago the actuarial committee brought 
out a plan of developing experience by class 
within states on the basis of premiums 
earned and losses incurred. The plan, which 
applies only to fire and extended coverage, 
became mandatory for members of the na- 
tional board for all policies written, to be 
effective on or after January 1, 1949, The 
experience is being developed for the time 
being for the use of the national board only, 
and they are continuing to report to the 
states on the basis of premiums written and 
losses paid. However, I believe it is “the 
intent to try to get the states to accept re- 
ports on the earned and incurred basis as 
soon as a Sufficient volume of experience has 
been developed to make the figures credible. 
It is also my understanding that the N. A. I. I. 
is adopting this portion of the plan with 
the idea that before long the states will be 
requiring it. 


Under the plan, the matter of calculating 
losses incurred was no problem at all. The 
figures are easily obtained merely by having 
the companies make a report of their loss 
reserves as of December 31, each year, clas- 
sified on the same basis as losses paid. Get- 
ting premiums earned by class presented 
quite a problem. There are, of course, a 
number of ways in which it could be done, 
but the national board adopted the one that 
seemed to provide reasonably accurate fig- 
ures with the least amount of additional work. 


In making the report of premiums written 
by class, only one additional breakdown is 
needed. That is, the total written for each 
class must be reported by term (in years). 
A conversion factor is then needed to con- 
vert the written premiums to earned pre- 
miums. To get this factor the companies 
make an additional report which is on a 
country-wide, rather than a state-wide basis. 


This report shows the direct premiums 
written and the direct contributions to in 
force during the calendar year by effective 
year and term. From this the national board 
is able to calculate factors representing the 
ratios of premiums earned to premiums 
written during the year for each term and 
then apply these factors to the consolidated 
reports of all companies for each class and 
term to arrive at the earned premiums for 
each class. 


As I said before, this plan for developing 
experience on the basis of premiums earned 
and losses incurred applies only to fire and 
extended coverage. The total volume of 
business in the other lines is relatively so 
small it was not considered worth while to 
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go to the extra work necessary to obtain 
this same data. 


Companies writing fire insurance have an- 
other problem which perhaps should be 
called an accounting rather than a statistical 
problem but, I believe, it should be men- 
tioned here. In a number of states there 
are some special taxes known variously as 
fire department taxes, fire marshall taxes, 
firemen’s pension or relief funds. The diffi- 
culty companies have with these is not so 
much the payment of the taxes themselves 
as trying to arrive at the proper base for 
figuring them. Usually the base is the 
amount of fire premiums received from in- 
suring risks located within the corporate 
limits of each town. In some states, the 
term fire premiums means only what is 
sometimes known as general fire—that is, 
insurance on buildings and contents. In 
others it includes the fire portion of auto- 
mobile premiums, while in still others it may 
include the fire portion of inland marine 
premiums and may even include premiums 
from some of the allied lines. 


The real problem comes with trying to 
allocate these premiums by towns. The 
most accurate method, of course, would be to 
code each daily with a town code and punch 
it in the card. But in some states this re- 
quires a four digit code and there simply are 
not enough columns in the card to record 
this and all of the other required items. 
Consequently, it is necessary to devise some 
other way of arriving at the proper distribu- 
tion. Furthermore, since these taxes in 
some way or other are for the benefit of the 
fire department, it follows that the only 
premiums which properly should be taxed 
for this purpose are those received from 
risks within the protection of the fire de- 
partment. For general fire it is easy to 
determine which are protected risks from 
the protection code. But when it comes to 
automobiles—that is a different matter. For 
instance, one assured may live outside of the 
protected district but he works inside and 
leaves his car parked there all day. An- 
other man may live in town but his busi- 
ness takes him out into the country with 
his car every day. Should either or both 
of these be included as, “protected” risks? 
And how are companies to know? 


I offer no solution to the problem as it has 
always been troublesome for us and we have 
not found the answer. I mention it here be- 
cause companies should be prepared to get 
this information, for they surely will be called 
upon to give it. [The End] 
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Tort Law 


Tort liability has been tinkered with little as yet in connection with aviation 


and the common law rules of negligence generally apply 





The author delivered this address before 
the annual meeting of the South Caro- 
lina State Bar Association, June 8, 1951, 
Greenville, South Carolina. It also ap- 
pears in the December, 1951 issue of 
the South Carolina Law Quarterly. 


IABILITY for tort growing out of the 
use of the airplane sounds as though it 
would be only of academic interest to the 
average lawyer. This, of course, is because 
aviation is comparatively new. But this new 
industry is making great strides. There are 
now over 100,000 airplanes registered in the 
United States. Only a few years ago our 
airlines were struggling to pass the 1,000,000 
passenger mark. Our airlines carried some 
18,828,000 revenue passengers last year.’ 
True, they have established such a wonder- 
ful safety record over the past several years 
that only a fraction over one passenger was 
fatally injured in each 100,000,000 passenger 
miles of flight—making airline safety far 
greater than driving from office to home in 
automobile or taxi. But even with such 
safety, there are bound to be some accidents. 
And accidents produce both claims and law 
suits. For instance, my office—representing 
only one of several aviation insurers—super- 
vised the handling of some 2,000 aviation 
tort claims in 1950 and had 217 suits in the 
United States involving aeronautical torts 
on our suit register at the end of last year. 
So the subject has in fact grown consider- 
ably beyond purely academic interest. 
1 Civil Aeronautics Association Journal, Jan- 
uary 20, 1951. 
? National Safety Council. 
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Since the aeronautical operations we in- 
sure reach around the globe, I cannot attend 
most trials and so I use adjusters and attor- 
neys I have never met to handle claims and 
law suits. The principal difficulty I encoun- 
ter is the fact that most lawyers have not 
had aviation practice, and therefore, know 
nothing of aviation law or of aviation. We 
all fear the unknown. In my office I solved 
this difficulty by building a staff of lawyers 
who are also aviators. We specialize in avia- 
tion and aviation law in order to supply the 
only gap in the equipment of the otherwise 
competent local attorney. In the hope of 
contributing something of practical value to 
the practicing lawyer, I shall try, within the 
limited space at my disposal, to accomplish 
somewhat the same result in this paper—so 
far as the law is concerned. 


The comforting thing to the lawyer is that 
there is really little aviation law, in the sense 
of law peculiar to aviation. Tort liability 
has been tinkered with little as yet in con- 
nection with aviation and the common law 
rules of negligence—with which every law- 
yer is familiar—generally apply. There is a 
considerable body of law built up by our 
courts applying these principles, but an ade- 
quate discussion of such cases cannot be in- 
cluded in a general paper of this character. 
Although there have been comparatively 
few “reported: cases” there have been many 
decisions, charges and opinions by lower 
courts which indicate the trend in the law. 
A comprehensive compilation of most deci- 
sions and other pertinent material is found 
in U. S. Aviation Reports* and Aviation 
Law Reports.‘ The idea I wish to convey 
is that aviation law is not a special branch 

‘ Baltimore, Maryland. 

*Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 


IL J — February, 1952 





By GEORGE W. ORR 


Director of Claims, 


United States 
Aircraft Insurance Group, 


New York City 


but an application of the general law, with 
which we are all familiar, and quite acces- 
sible as the law relating to any other in- 
dustry. 


There are three exceptions to this: (1) 
land damage statutes, (2) guest statutes and 
(3) the international treaty covering liability 
to passengers, baggage and cargo in interna- 
tional flight known as the Warsaw Conven- 
tion. These will be discussed later. Let us 
first take a look at the way our courts have 
applied the well-established doctrines of the 
common law to a new and revolutionary 
technological development such as aviation, 
or have modified those rules in a perfect 
example of the adaptability and flexibility 
of our wonderful and unique common law 
system, 


Cujus Est Solum Modified 
to Permit Flying 


The very first hurdle, of course, was the 
old common law doctrine of cujus est solum 
ejus usque ad coelum—whose is the soil, his 
it is up to the sky.® Literally applied, there 
could have been no flight without trespass. 
There are many decisions on the subject, 
but the United States Supreme Court in 
U. S. v. Causby* pretty well sums them up, 
holding that the above doctrine has no place in 
the modern world. The air is a public high- 
way and the air space, apart from the imme- 
diate reaches above the land, is a part of the 

59Co. Rep. 54. 

* 2 Avi. 14,189, 328 U. S. 2560. 

"1 Avi. 462, 1930 USAVR 292. 

* 1931 USAvR 205. 

® 1931 USAvR 60. 

” 1 Avi. 566, 1935 USAvR 102. 


" Schuyler v. United Airlines, Inc., 3 Avi. 
17,574, 188 F. (2d) 968 (1951). 
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public domain. However, the rights of the 
landowner are fully protected, as this court 
(and many other courts) held that the land- 
owner owns at least as much of the space 
above the ground as he can occupy or use 
in connection with the land. Invasions of air 
space are in the same category as invasions 
of the surface. 


The principle that a common carrier is 
not the insurer of its passengers’ safety is 
applied to airlines. For instance, in Allison 
v. Standard Airlines" the court held that “the 
carrier is not an insurer of the safety of its 
passengers and is not bound absolutely and 
at all events to carry them safely.” The 
operator not in the common carrier class 
likewise is held to the same degree of care 
as the noncarrier operator of a vehicle on 
the surface. 


The airline, like other common carriers, is 
held to the highest degree of care, but this 
“highest degree” must be interpreted as that 
consistent with the operation of an airline. 
For instance, in Law v. Transcontinental Air 
Transport, Inc.® there is a good discussion of 
this problem. In Foot v. Northwest Airlines ® 
the court said: “It was the duty of the defend- 
ant to exercise the highest degree of care 
for the safety of the passengers . . . consist- 
ent with the practical operation of the plane 
itself... . We are not to hold people to the 
impossible.” 

The airline, of course, is not responsible 
if the injury occurred from an “act of God.” 
In Thomas v. American Airways; for in- 
stance, the court charged the jury: “If you 
believe . . . that the accident happended with- 
out fault or negligence ... or as a resulf of 
an act of God, then it is your duty ... to 
return your verdict in favor of the defend- 
ant.” This principle is still applied as in 
May, 1951, we had a verdict for the defend- 
ant affirmed by the United States Court of 
Appeals for the Third Circuit™ in the case 
in which the executrix of the notorious Earl 
Carroll sued for $2,000,000 damages result- 
ing from an accident in Pennsylvania. 


The principle that a passenger must 
assume the risk of the mode of conveyance 
he chooses is applied to aircraft. This 
principle is well stated in the early case of 
Louisiana & Northwest Railway Company v. 
Crumpler™: “. . . but there are some casual- 
ties which human sagacity could not guard 


12 Allison v. Standard Airlines, footnote 7; 
Kimmel v. Pennsylvania Airlines and Transport 
Company, 1 Avi. 667, 1937 USAvR 104; Hope v. 
United Airlines, 1937 USAvR 179; Law v. Trans- 
continental Air Transport, Inc., footnote 8. 

13 122 F. 425 (1903). 








against and foresee, and that every passen- 
ger must make up his mind to meet the 
risks incident to the mode of travel which he 
adopts, that cannot be avoided by the high- 
est degree of care and skill in the preparation 
and management of the means of convey- 
ance.” 


The principle that a person is not to be 
held strictly accountable for decisions made 
in an emergency has been applied in aviation 
cases. For instance, in Thomas v. American 
Airways, above, the court said: “One who, 
without negligence on his own part, is sud- 
denly confronted with imminent danger, is 
not required to exercize that degree of care 
and skill which would be required after a 
calm review of the facts after an accident 
occurred.” 


Res Ipsa Loquitur 
Applied to Aviation 


The application of res ipsa loquitur to avia- 
tion cases, as to any other type cases, is not 
consistent in the various states. Most of our 
courts have recognized and applied the doc- 
trine under certain circumstances, but the 
conditions under which the courts will apply 
the doctrine and the method of application 
vary almost in proportion to the number of 
jurisdictions.“ South Carolina courts have 
repudiated the doctrine but have managed 
to reach about the same results. The sub- 
ject is briefly included, nevertheless, as a 
rather necessary element of tort law. 


The phrase res ipsa loquitur, translated 
literally, means that the thing or affair 
speaks for itself. It is merely a short way 
of saying that the circumstances attending 
the accident are such as to justify the con- 
clusion that the accident was caused by 
negligence. The inference of negligence is 
deductible, not from the mere happening of 
the accident, but from the attendant circum- 
stances.” 


The doctrine is not an arbitrary rule “but 
rather a common sense appraisal of the pro- 


49 Wigmore on Evidence, Sec. 2509. 

1% Jacobs, Evidence in Negligence Cases, p. 75. 

%1 Shearman and Redfield, Negligence, Sec. 
56 (Zipp’s Ed., 1941): see Galbraith v. Busch, 
267 N. Y. 230, 234, 196 N. E. 36, 38 (1935). 

11 Loebig’s Guardian v. Coca-Cola Bottling 
Company, 259 Ky. 124, 126, 81 S. W. (2d) 910, 
911 (1935); Galbraith v. Busch, footnote 16. 

% Jenson v. Kress & Company, 87 Utah 434, 
49 Pac. (2d) 958 (1935); Francey v. Rutland 
Railway, 222 N. Y. 482, 119 N. E. 86 (1918); 
Shearman and Redfield, work cited, footnote 16. 

#65 Corpus Juris Secundum 995 (1950). 

2» Edmund M. Morgan, Evidence, Trial Practice 
Series, Series 2, Number 10 (Practicing Law 
Institute, 1946). 
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bative value of circumstantial evidence. It 
is a rule of reasonable inferences.”” So, 
where a plaintiff introduces evidence show- 
ing at least the probability that a particular 
accident could not have occurred without 
negligence of the defendant, an inference of 
negligence is shown.” However, the infer- 
ence of negligence must be the only one that 
can fairly and reasonably be drawn from the 
attendant circumstances to permit the appli- 
cation of res ipsa loquitur.® 


The law requires a plaintiff to establish 
the negligence of a person from whom he 
seeks damages, and it must be established 
by a preponderance of the evidence.” We 
thus say the plaintiff has the burden of proof 
or the burden of proving the defendant’s 
negligence. Let us then see in what way res 
ipsa eases the plaintiff’s burden of proof. 


We know that “practically all courts now 
recognize the distinction between the bur- 
den of producing evidence—that is, the risk 
of nonproduction of sufficient evidence to 
justify a finding—and the burden of per- 
suasion—that is, the risk of failing to persuade 
the trier to make that finding—though many 
still use the term, burden of proof, to cover 
both concepts.’”” This division of the bur- 
den of proof may also be labeled the burden 
of going forward with the evidence (to avoid 
a nonsuit), and the burden of persuasion (to 
convince the jury and get a verdict). We 
then ask: Does res ipsa satisfy the burden 
of persuasion or merely the burden of going 
forward with the evidence? 


The majority view is that res ipsa loquitur 
does not establish a presumption of negli- 
gence, but merely raises an inference of neg- 
ligence sufficient to establish a prima-facie 
case and carry the case to the jury.” Thus, 
it merely aids the plaintiff by carrying the 
burden of going forward with the evidence, 
and the plaintiff still must carry the burden 
of persuasion to get a verdict.” 


Too many lawyers have made the mistake 
of assuming that this doctrine will be applied 


*1 Shain, Res Ipsa Loquitur, Presumptions and 
Burden of Proof (2d Ed., 1947); Bohlen, ‘‘The 
Effect of Rebuttal Presumptions of Law upon 
the Burden of Proof,’’ 68 University of Pennsyl- 
vania Law Review 307 (1920); Reaugh, ‘‘Pre- 
sumptions and Burden of Proof,’’ 36 Jllinois 
Law Review 703 (1942); 10 American Jurispru- 
dence 374 (1937); 38 American Jurisprudence 
1008 (1941); 65 Corpus Juris Secundum 1021 
(1950); Nebel v. Burrelli, 41 Atl. (2d) 873. 

22 Robert McLarty, “Res Ipsa Loquitur in 
Airline Passenger Litigation,’’ Insurance Law 
Journal, December, 1950, p. 879, also appearing 
in Virginia Law Review 55 (Jariuary, 1951). 
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to all aviation cases, therefore, that a situa- 
tion approximating presumed liability exists 
with respect to aviation accidents. Nothing 
could be further from the truth. 


Difference Between Res Ipsa 
and Presumed Liability 


There are three major differences between 
res ipsa loquitur and presumed liability: 


First, the courts recognize res ipsa loquitur 
as an exception to the common law rule that 
a plaintiff must prove defendant’s fault and, 
as such, they require the plaintiff to justify 
the use of the doctrine by showing that the 
aircraft was in the exclusive control of the 
defendant, that there was freedom from con- 
tributory negligence and that such accidents 
do not ordinarily occur without negligence. 
Many courts have refused to apply res ipsa 
loquitur in aviation passenger claims because 
the plaintiff failed to justify its application. 
The plaintiff is faced with no such problem 
where liability is presumed. 

Second, res ipsa loquitur is only a rule of 
evidence which, according to most courts, 
creates a mere inference of negligence and 
the burden of proving negligence by a pre- 
ponderance of the evidence remains with the 
plaintiff. However, if presumed liability were 
in fact imposed by the doctrine, the burden 
of proving freedom of fault, by a preponder- 
ance of evidence, would be squarely placed 
upon the defendant. In other words, res ipsa 
loquitur merely aids a plaintiff in proving 
negligence, but if liability is accepted as pre- 
sumed, the plaintiff would be freed from 
proving anything and all of the burden would 
be placed squarely on the defendant. 


Finally, the ultimate effect of the two doc- 
trines, res ipsa loquitur and presumed liability, 
is quite different. In almost every aviation 
passenger case in which res ipsa has been 
invoked, the court or jury has found a ver- 
dict for the defendant, whereas incidents are 
rare, indeed, in which a defendant’s verdict 
is reached when presumed liability is im- 
posed. For instance, in only one case under 
the Warsaw Convention, which imposes pre- 
sumed liability,” has a United States court 
or jury found for the defendant. As in all 
other types of tort cases, there is no magic 
formula by which a case can be won—either 
for plaintiff or defendant. There is no sub- 
stitute for careful preparation. 


Evidence in Accidents 
Where All Aboard Are Killed 


This suggests the well-known query as 
to how negligence can be proven in an air- 
plane accident which occurs in a remote 
section where there. are few eye witnesses, 
if any, and everyone on the plane is killed. 
This presents an unsurmountable problem 
to the theorist, but to those with experience 


in such matters, it presents no problem at 
all. 


Let’s take an actual airline catastrophe 
which occurred on an airline my office rep- 
resented, but for which all claims are now 
settled and, therefore, discussion is permis- 
sible. On a regularly scheduled trip of a 
certificated airline, a DC-3 airliner crashed 
into a mountain some 50 miles from its 
scheduled destination, instantly killing all on 
board—both passengers and crew—and the 
country in which the crash occurred was so 
wild that there was not a single witness to 
the accident or the flight before the accident 
occurred. It took days to find the wreck 
and when found, it was almost completely 
demolished by impact and fire. 


This is the type of accident that the the- 
oretical lawyer feels is hopeless, either as to 
proving negligence or defending a suit in 
which the doctrine of res ipsa loquitur is 
applied. Such a conclusion is completely 
unjustified. The fact is that volumes of fac- 
tual evidence were available in that case as 
is usually true in any airline catastrophe. 
The reason is that more complete records 
are kept in airline operation than perhaps in 
any industry. There are complete records 
of past performance of the aircraft and en- 
gines. There is a complete record of all 
inspections, repairs and overhauls. There is 
a complete record of the training and expe- 
rience as well as the physical condition of 
the crew. There is a complete record of the 
loading and dispatching of the aircraft, of 
the weather before and after the flight was 
dispatched, with the plan of flight and all 
radio conversations during airport control 
and en route. There is a complete record of 
the examination of the accident site and of 
the wreckage by experts. Furthermore, an 
exhaustive public investigation—with both 
the hearing and a transcript of the testimony 
available to plaintiff and defendant alike— 
brings out all technical and eye witness evi- 
dence far better than any private investiga- 
tion, since the Civil Aeronautics Board has 
the power of subpoena. In what other in- 





*% Ritts v. American Overseas Airlines, 1949 
USAvR 65. 
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dustry is so much done for the claimant and 
his attorney? 


There is presently no federal law (other 
than the Warsaw Convention) having to do 
with aviation liability to passengers, goods 
or the public. Section 701 (e) of the 1938 
act specifically provided that no part of any 
report or the investigation thereof, shall be 
admitted as evidence or used in any suit or 
action for damages growing out of any mat- 
ter mentioned in such report or reports. 
This is only fair, as this agency has nothing 
to do with determining liability; its investi- 
gations are for a totally different purpose— 
safety regulation; it receives inadmissible 
evidence without regard to the safeguards of 
law and its conclusions, which may be inter- 
preted as affecting liability, are often unsus- 
tainable by legal evidence. But the Civil 
Aeronautics Board transcript offers a com- 
plete record of available evidence and any 
desired can then be admissibly duplicated. 


In the illustration mentioned, the Civil 
Aeronautics Board published the following 
findings as to the facts and the probable 
cause: * 


“(1) The air carrier, the aircraft and the 
crew were properly certified. 


“(2) There were no failure or malfunc- 
tioning of the aircraft, engines or radio dis- 
closed in the investigation. Power was being 
developed by both engines on impact. 


“(3) The flight experienced light to mod- 
erate turbulence. 


“(4) All radio range and air navigational 
facilities were operating normally with the 
exception of the Newhall radio range station 
which was inoperative. 


“(5) Although the Newhall radio range 
was inoperative, adequate radio facilities 
were available for instrument flight from 
Las Vegas to Burbank. 


“(6) Although the flight had reported no 
difficulty up to the time of the last radio 
contact at 0337, static conditions and trans- 
missions of other flights on the company 
radio frequency made the communications 
of Flight 23 difficult. 

“(7) The flight time from 0320 until 0337, 
was a period of an unusual amount of radio 
communication. 

“(8) The winds in the mountainous area 
were higher than forecast at the altitude at 
which the flight was conducted. 

“(9) Other flights had been able to navi- 
gate safely through and about the area of 
the scene of the accident. 


* Docket No. SA-131, File No. 5413-46. 
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“(10) The position report ‘over Newhall’ 
was in error. 


“(11) The let-down was started without 
a positive check on the position. 


“(12) The scene of the accident is located 
27 miles northwest of the intersection of the 
southwest leg of the Palmdale radio range 
and northwest leg of the Los Angeles radio 
range and 10 miles to the right of the radio 
range leg on which initial approach let-down 
was made. 


“(13) The aircraft was on an approximate 
heading of 155 degrees at the moment of im- 
pact.” 


“Probable Cause: The Board determines 
that the probable cause of this accident was 
the action of the pilot in making an instru- 
ment let-down without previously establish- 
ing a positive radio fix. This action was 
aggravated by conditions of severe static, 
wind in excess of anticipated velocities, pre- 
occupation with an unusual amount of radio 
conversation, and the inoperative Newhall 
radio range.” 


The amount of evidence available is usu- 
ally limited only by the zeal and intelligence 
of the lawyer. Of course some of our breth- 
ren do not want to have to use either zeal 
or intelligence. They do not want both par- 
ties to have a fair hearing as provided by 
our established law. They want liability 
arbitrarily imposed on the airline, or at least 
presumed against the airline, so that all they 
have to do is thumb a code, like looking up 
a telephone number, to find out what is due 
and then collect. Fortunately, there have 
been enough thoughtful lawyers, who re- 
spect the struggle during past centuries in 
developing the protection of our present 
system, to block the attempted radical de- 
partures from established law. 


Federal v. State Control 
of Tort Remedy 


Another unjustified conclusion of the un- 
initiated or of the legal reformer is that the 
airplane is inherently interstate in character 
and, therefore, should have interstate or 
federal regulation as to tort. The standard 
illustration is that a New York-Washing- 
ton, D. C., plane flies over six jurisdictions 
in a matter of minutes: New York, New 
Jersey, Pennsylvania, Delaware, Maryland 
and the District of Columbia. Of course, 
this is quite true. Its truth has been recog- 
nized by the passage of the Civil Aeronaut- 
ics Act of 1938,% which provides uniform 


*> 49 USC Sec. 401. 
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safety and economic regulation, but the con- 
clusion that tort liability regulation is also 
indicated is completely unjustified. For the 
federal government to usurp such authority 
would be an unwarranted invasion of the 
right of each sovereign state to control the 
remedy for tort committed within its border. 


While there is somewhat different law in 
the different United States jurisdictions, there 
has been no conflict and the applicable law is 
conveniently available to anyone with access 
to a law library anywhere in the United 
States. It is well established that the appli- 
cable law is that of the place where the 
“force impinged” causing the injury,” the 
lex loci delictus. To set the airplane apart for 
a different standard of liability from compet- 
ing forms of surface transportation is not 
only a grave injustice to a new and strug- 
gling industry, but is an unwarranted inva- 
sion of the right of each state to control the 
happenings within its borders. The states 
have very different ideas and this is inherent 
under the theory of our union. New York, 
like several other states,” has a constitu- 
tional prohibition against limiting the sum 
recoverable as damages for wrongful death, 
whereas the state next door, Connecticut, 
like many other states,” chooses to limit 
such recovery. Of course, the mere fact that 
an airplane crosses state boundaries faster 
does not make it any more interstate in 
character than the railroads, buses, truck 
lines, etc. 


As a matter of fact, our courts have found 
no difficulty in adapting the common law to 
aviation tort liability, as reported to the New 
York State Bar Association by its Commit- 
tee on Aeronautical Law in 1942, when the 
writer was not a member of that committee. 
That committee found, after an examination 
of all available authority, that the courts had 
found no additional law necessary to do 
substantial justice to the public and all con- 
cerned. That conclusion was confirmed in 
1950, when the writer was chairman of said 
committee. 


The final conclusion justified is that our 
presently established common law, without 
the intervention of theoretical reformers or 


*°1943  USAvR 1, 
Conflicts of Law 129. 


* Constitutions of Arizona, 
tucky, New York, Ohio, Oklahoma, Pennsyl- 
vania, Utah and Wyoming prohibit limiting 
recovery for wrongful death. Arizona, Arkansas, 
Kentucky, Pennsylvania and Wyoming also 
prohibit any limitation upon recovery for 
bodily injury or damage to property. 


*% Alaska, $15,000; Colorado, $10,000; Connecti- 
cut, $20,000; Illinois, $20,000; Indiana, $15,000; 


293 N. Y. 878; Beale, 2 


Arkansas, Ken- 
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of special statutes, is best able to handle avia- 
tion cases just as it does other types of cases, 
with greatest justice to all parties concerned. 
The average lawyer will find that he can 
competently and with confidence prosecute 
an aviation case on the basis of the law he 
already knows—much the same principles 
taught when I was graduated from the 
University of South Carolina School of Law 


in 1910. 


Civil Aeronautics Authority 
and Its Regulations 


There is often some confusion as to (1) 
just what the Civil Aeronautics Authority 
is and (2) as to the effect of the Civil Air 
Regulations issued by that federal authority 
on aviation liability. 


(1) The Civil Aeronautics Authority was 
created by the Civil Aeronautics Act of 1938. 
Under the Reorganization Act of 1939 the 
President reorganized the Authority and 
Public Resolution 75, approved June 4, 1940, 
which provides that Reorganization Plans 
No. III and IV shall take effect on June 
30, 1940. Briefly, the Civil Aeronautics Author- 
ity was divided into two organizations, one 
being the Civil Aeronautics Board, which, 
among other things, issues civil air regula- 
tions and investigates accidents through its 
safety bureau, and the other, the Civil Aero- 
nautics Administrator, who, among other 
things, is the administrative agency to carry 
out the regulations of the Board. The term 
Civil Aeronautics Authority is now used 
only in referring generally to the whole fed- 
eral control of aeronautical affairs. 


(2) About the only way the civil air regu- 
lations of the Civil Aeronautics Board would 
affect liability is that compliance with or 
violation of regulations might be submitted 
as evidence, if material, in legally determin- 
ing liability. In other words, violation of 
Civil Air Regulations and of local flight 
rules are not necessarily negligence per se, 
but may be considered by the jury as evi- 
dence of negligence when the violation is the 
proximate and contributing cause of the ac- 
cident.” 


Kansas, $15,000; Maine, $10,000; Massachusetts, 
$15,000; Minnesota, $17,500; Missouri, $15,000; 
New Hampshire, $15,000; Oregon, $15,000; South 
Dakota, $10,000; Virginia, $15,000; West Vir- 
ginia, $10,000; Wisconsin, $15,000. For common 
carriers only, New Mexico, $10,000. 


2 Braman-Johnson Flying Service, Inc. v. 


Thomson, 1 Avi. 758, 1939 USAvR 142, 3 N. Y. S. 
(2d) 602. 





Statutory Exceptions 
to Common Law Rules 


I mentioned above three exceptions to the 
application of the common law rules of lia- 
bility respecting airplane tort liability: (1) 
land damage statutes, (2) guest statutes 
and (3) the Warsaw Convention. 


LAND DAMAGE STATUTES 


(1) Land damage laws in a few states 
impose absolute and unlimited liability on 
the owner (and certain liability on the oper- 
ator) for property damage and/or injury to 
innocent third parties on the surface caused 
by the operation of aircraft or objects falling 
therefrom. This appeared as Section 5 of a 
model form known as the Uniform State 
Law for Aeronautics promulgated to the 
states about 1922 before there was any com- 
mercial aviation or any experience from 
aeronautical operations and while the air- 
plane was an object of fear and distrust 
within the definition of a dangerous instru- 
mentality. Of course, as soon as there was 
enough experience with aviation to judge as 
to its dangers, our courts promptly and 
almost universally held the airplane not to 
be a dangerous instrumentality, but in the 
meantime, mostly in the 1920’s, almost half 
the states had passed this model bill. Most 
of them, including South Carolina, included 
the antiquated and ill-conceived Section 5. 


I describe this absolute liability provision 
as antiquated because, as explained above, 
the airplane has proven itself not to be a 
dangerous instrumentality and there is no 
justification for imposing upon it a different 
standard of liability than that applicable to 
other forms of transportation. I describe it 
as ill-conceived because the absolute and un- 
limited liability imposed upon the aircraft 
owner—regardless of fault or his ability to 
prove that the injury or damage was not 
caused by his own lack of care—is a definite 
detriment to aviation and opposed to our 
precepts of justice to all parties concerned. 
With such rigid liability absolutely imposed 
upon him, the aircraft owner who really 
understands the situation would not dare 
own an airplane without insurance for fan- 
tastically high limits of liability. 

If there was any real need for this drastic 
treatment, there might be some justification 
for it. However, such legislation is entirely 
unnecessary for the protection of the public 
as I have been unable to find one single in- 

*% Guille v. Swan, 1 Avi. 1, 1928 USAvR 53; 
Rochester v. Dunlop, 1 Avi. 468, 1933 USAvR 


511; Livingston v. Flaherty, 4 Journal of Air 
Law 515; Pentz v. Rex, 1936 USAvR 294; 
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stance where any court in states not having 
this legislation has failed to give adequate 
relief to innocent third parties on the sur- 
face.” This is so thoroughly recognized that 
the states which originally incorporated Sec- 
tion 5 into their law have been constantly 
repealing this section until by the end of 
1950, there remain only ten jurisdictions 
that retain the absolute liability provision: 
Delaware, Hawaii, Minnesota, New Jersey, 
North Dakota, South Carolina, Tennessee, 
Vermont, Montana and Wyoming. Two 
methods have been used to repeal this law, 
one illustrated by the action of South Da- 
kota in 1949 that provides liability for such 
tort in accordance with the rules of law 
applicable to torts in that state, and another, 
like the Maryland law, which imposes pre- 
sumed liability upon the owner—making 
proof of damage prima-facie evidence of lia- 
bility—but permitting the aircraft owner the 
opportunity of rebutting this presumption. 
Georgia, Maryland, Nevada and Wisconsin 
now have such laws. 


Several legislatures had repealing laws 
before them during 1951 but a record of 
final action is not yet available. Vermont 
obviously attempted to void the absolute 
liability provision of its law this year by 
deleting the word “absolutely” and “whether 
such owner was negligent or not” from the 
provisions creating liability on the owner of 
an aircraft for damage or injury on the sur- 
face,” but whether this was successful is 
doubtful since the law still declares the 
owner liable and only the defense of con- 
tributory negligence is provided. I am hope- 
ful that South Carolina will soon correct its 
law—which I believe is Section 7104 in the 
South Carolina Code—preferably by substi- 
tuting the text of the South Dakota 1949 
amendment. This law is suggested as it not 
only corrects the liability so that the air- 
plane operator is placed on equal terms with 
other forms of transportation but also pro- 
vides for exempting the equity owner to 
assist in financing the purchase of airplanes. 
At present, the only relief given the equity 
owner against these absolute liability laws 
is the attempt of the Eightieth Congress in 
passing Public Law 656, Section 504 of the 
Civil Aeronautics Act of 1938" as amended. 


GUEST STATUTES 


(2) Guest statutes applicable to the air- 
craft have been passed by a few states, nota- 
bly South Carolina, California and Indiana. 
Kirschner v. Jones, 1932 USAvR 278; Sollak v. 


State of New York, 1 Avi. 92, 1929 USAvR 42. 
31 49 USC Sec, 401. 
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Motor vehicle laws have been generally held 
inapplicable to aviation and so the guest 
statutes in such laws would naturally not 
apply. The Indiana law predicates liability 
only upon proof of wanton or wilful miscon- 
duct and the California statute likewise limits 
liability definitely, but the South Carolina 
statute appears rather indefinite since it 
predicates liability on intention on the part 
of the owner or operator or his “heedless- 
ness.”™ Just what a jury would consider 
“heedlessness” seems problematical. The 


tendency appears to be to make guest stat- 
utes now applicable to automobiles also 
applicable to aviation, since several such 
bills are in legislatures this year. 


WARSAW CONVENTION 


(3) The third exception affecting airplane 
tort liability is an international “Convention 
for the Unification of Certain Rules Relat- 
ing to [International Transportation by Air,” 
commonly called the Warsaw Convention.” 
This treaty was adhered to by the United 
States in 1934 and is in effect in most of 
the nations in Europe, Canada and Mexico 
in North America and only Brazil (with the 
exception of European dependencies) in 
Central and South America.” 


Its application is determined ® by the con- 
tract of transportation and not by the place 
of accident: when between two nations ad- 
hering to the treaty, or from one adhering 
nation to a destination in that same nation, 
if there has been an agreed stopping place 
in another nation whether an adherent or 
not. It places presumed liability on the car- 
rier for injury to passengers,” baggage 
and/or goods ™ unless the carrier can affirm- 
atively prove that it and its agents have 
taken all necessary measures to avoid the 
damage™ (or in the case of baggage and 
goods, that the damage was caused by an 
error in piloting or navigating”). It limits 
recovery for death or injury of passengers “ 
to the present United States currency value of 
$8,291.87; baggage and goods“ to $16.58 per 
kilogram (2.2046 lbs.); and $331.67 for ob- 
jects of which the passenger takes charge 
himself,* unless the passenger affirmatively 
proves that the damage was caused by wilful 


® Sec. 5908 (1936 Supp.). 

3349 Stat. 300 (1934), available from Superin- 
tendent of Documents, Washington 25, D. C., 
as Treaty Series No. 876, at a cost of ten cents. 

% 1950 USAvR blue pages. 

% The Warsaw Convention, which appears at 
CCH Aviation Law Reports { 27,011, Ch. 1, 
Art. 1 (2). 

% Ch. III, Art. 17. 

* Ch. III, Art. 18. 

* Ch. III, Art. 20 (1). 

® Ch. III, Art. 20 (2). 
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misconduct,* in which case there would be 
no limit. The limitation for bringing an ac- 
tion is two years.“ 


Our international air commerce is devel- 
oping rapidly and this development will 
continue until it becomes of importance to 
an ever-increasing number of lawyers. As a 
matter of fact, the subject is not as remote 
in practical interest as appears on the sur- 
face, because many lawyers who do not con- 
sider their practice in the field of international 
law at all are being confronted with the 
problems growing out of international air 
transportation—and finding that quite differ- 
ent principles of law are involved. This, of 
course, is in those cases to which the so- 
called Warsaw Convention is applicable— 
and it can be applicable in the most surpris- 
ing places—for instance on a purely intrastate 
flight, let us say, from Greenville to Charles- 
ton.* 


There have been several decisions of 
interest in connection with the Warsaw Con- 
vention but there is time to discuss only one. 


Leading United States 
Warsaw Convention Case 


The case of Wyman v. Pan American® 
was concluded in 1945. This case involved 
the death of a passenger in 1938 on a pass- 
age contract from San Francisco (USA) to 
Hong Kong (a British colony), both adher- 
ents to the Warsaw Convention. The trip 
required several days with overnight stop- 
overs at a number of points, all under United 
States sovereignty and the accident occurred 
on the leg of the flight between Guam and Ma- 
nila, both under United States sovereignty at 
that time. In other words, the plane had never 
entered foreign territory and the intended 
immediate destination, Manila, was still under 
United States jurisdiction. Further, the plane 
disappeared over the no-man’s land of the high 
seas, so the accident or whatever caused the 
failure to reach port, was assumed to have 
occurred over the high seas. The many in- 
teresting legal questions arising in such cir- 
cumstances are immediately apparent. The 
case was tried in the New York State Supreme 
Court, New York County in June, 1943, the 


# Ch. III, Art. 22 (1). 

41 Ch, ITI, Art. 22 (2). 

Ch. III, Art. 22 (3). The U. S. currency 
value of the gold franc is presently fixed at 
$0.066335. 

43 Ch. III, Art. 25. 

Ch. III, Art. 29. 

* George W. Orr, ‘‘The Warsaw Convention,”’ 
Virginia Law Review 423 (March, 1945). 

#1 Avi. 1093, 1943 USAvR 1, 181 Misc. 963, 
43 N. Y. S. (2d) 420, 293 N. Y. 878. 
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decision being that the flight was subject to 
the Warsaw Convention and that recovery 
was limited to the United States equivalent of 
the limit provided therein. The decision was 
unanimously affirmed without opinion by the 


Appellate Division” and again unanimously: 


affirmed without opinion by the New York 
Court of Appeals.“ Certiorari was denied by 
the United States Supreme Court, April 23, 
1945.“ 


Since this is the first case involving the 
Warsaw Convention which has been consid- 
ered by the highest state and federal tribu- 
nals, it will probably be classed as the leading 
American case. In view of the many legal 
questions so ably presented by counsel for 
both sides on the several appeals, it is re- 
grettable that we have no opinions from the 
higher courts. However, Judge Schreiber’s 
decision, so authoritatively confirmed, set- 
tled several important points: (1) The rights 
of the parties are fixed by the Warsaw Con- 
vention. (2) The Convention becomes a part 
of the law of the land. (3) The rules of the 
Convention were made a condition of the 
ticket, (4) and in any event are so made by 
the Convention rules themselves. (5) War- 
saw Convention rules are applicable only to 
international flights (Article 1) and (6) raise 
a presumption of liability on the part of the 
carrier (7) for injury or death of a passenger 
(8) limited to approximately $8,300 under 
present United States gold standard, except 
where the carrier is guilty of “wilful miscon- 
duct.” (9) There was no proof of wilful mis- 
conduct, indeed of any negligence connected 
with or a proximate cause of the accident 
(establishing that affirmative proof is neces- 
sary). (10) The Warsaw Convention rules 
permit a recovery that otherwise might be 
impossible for want of proof. (11) The orig- 
inal place of departure and the final destina- 
tion is specifically controlling despite breaks 
in travel routes. (12) Compliance with the 
law (by the carrier) is always to be assumed 
unless the contrary is proved. (13) The 
right to bring a death action is purely statu- 
tory. It did not exist at common law and 
depends upon the existence of the statute 
creating a right of action at the place where 
the “force impinged” caused the injuries. 


(14) No new substantive rights were cre- 


71 Avi. 1093, 267 App. Div. 947, 48 N. Y. S. 
(2d) 459. 

#1 Avi. 1093, 293 N. Y. 878, 59 N. E. (2d) 
785, 1943 USAvR 1. 

# 324 U. S. 882. Leading British case, Grein 
v. Imperial Airways, 1 Avi. 622, 1936 USAvR 184. 

% 46 USC Sec. 761. 

S| Markham and Blair, ‘‘The Effect of Tariff 
Provisions Filed Under the Civil Aeronautics 
Act of 1938,’’ 15 Journal of Air Law and Com- 
merce 251 (1948). 
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ated by the Warsaw Convention and all its 
rules are well within the framework of exist- 
ing legal rights and remedies. (15) The 
right to recover must depend upon some 
statute. (16) The New York law can have 
no application as the injury and death did 
not occur within the state. (17) The federal 
“Death on the High Seas Act”™ is applica- 
ble to airplane accidents on the high seas. 
(18) As interest is not provided in that act, 
no interest may be allowed on verdict. 


Airline Tariffs Filed with CAB 


While perhaps not strictly tort law, the 
tariff rules and regulations filed with the 
Civil Aeronautics Board in Washington and 
available in all airline ticket offices, may 
have very definite effect on both tort cases 
and claims for loss or damage to baggage 
and air cargo. The Civil Aeronautics Board 
is similar in some respects to the Interstate 
Commerce Commission. The Civil Aero- 
nautics Act of 1938 requires that the airlines 
file a tariff with the Board™ which includes 
rules and regulations with regard to the 
value of baggage, right to cancel flights, time 
in which notice of claim must be given, etc. 


The legality and binding effect upon the 
passenger of such regulations has been am- 
ply upheld in a number of suits.” Rather 
typical was the case of Meredith v. United 
Air Lines, in which ear injury was alleged 
because of failure to maintain pressure in 
the passenger cabin, even though a pressur- 
ized cabin was warranted. Rule 17 (A) pro- 
vided that no action shall be maintained for 
injury or death of a passeneger unless notice 
is given in writing to the general office of 
carrier within 90 days after alleged occur- 
rence and unless action is commenced with- 
in one year. Motion for summary judgment 
was granted, the court holding that airline 
passengers are bound by conditions stated 
in the passenger tariffs on file with the 
Civil Aeronautics Board and various airline 
offices. Such conditions, although not ap- 
pearing on the ticket sold to the passenger, 
must be complied with respecting form of 
notice, time of making claim and commenc- 
ing suit. 


52 Jones v. Northwest, 1 Avi. 1272, 22 Wash. 
(2d) 863, 157 Pac. (2d) 728; Wilhelm v. North- 
west, 1949 USAvR 334; Brandt v. Hastern Air 
Lines, Inc., 2 Avi. 14,816, 1948 USAvR 636; 
Mack v. Eastern Air Lines, Inc., 2 Avi. 15,002, 
1949 USAvR 202; Lichten v. Eastern Air Lines, 
Inc., 2 Avi. 14,585, 1948 USAvR 194, 2 Avi. 15,098, 
1950 USAvR 80, 87 F. Supp. 691, just aff'd by 
U. S. Court of Appeals, Second Circuit, Docket 
No. 21829; Meredith v. United, 1951 USAvR 103. 
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There are similar regulations limiting the 
value of baggage to $100 unless a greater 
value is declared at the time of checking 
same and an additional charge (10 cents per 
$100 on domestic lines) paid. 

I hope that the above brief and very gen- 
eral treatment of the law applicable to air- 
plane torts will, if it does nothing more, 
disabuse the minds of the average lawyers 
of the idea that there is any great mystery 
attached to aeronautical litigation. Any 


THE EFFECT OF THE MYSTERIOUS 


energetic and intelligent lawyer can pre- 
pare an aviation’ case as easily—in fact, 
more easily—than he can in any other techni- 
cal field. There is still no substitute for hard 
work and careful preparation, but where 
these elements are accepted and faithfully 
discharged, I believe that the average law- 
yer will find real interest and pleasure in 
handling aviation cases and he will find him- 
self quite capable of doing a good job. 


[The End] 


DISAPPEARANCE, 


AND PRESUMPTION OF THEFT CLAUSE | 
Continued from page 102 | 


such times as there was some one present. 
I had left the house with the following 
persons present. Mr. Doe, a painter. Mrs. 
Roe, who cared for the children. At several 
times I’ve had baby sitters in the evening 
but didn’t feel that they went through 
things. There is no possibility that the 
ring could have been left in a_ public 
wash room.” 


In this case, while an actual theft had 
not been established, yet the facts supported 
the requirements of mysterious disappear- 
ance, a presumption of theft arose which 
we did not attempt to rebut. We paid 
this loss. 


Uccasionally we run into a fellow who 
alleges that his pocket was picked by a 
protessional pickpocket. Usually, however, 
ne cannot be sure that his pocket actually 
was picked. We are skeptical of those cases 
because many things can happen when the 
assured is in a big city far from home. He 
may, for example, have spent more money 
than he can account for to his wife, or any 
one of more than a hundred things might 
have happened to his money. Nevertheless, 
unless his story can be broken down, we 
pay him, of course, only to the extent of 
the coverage on money. In my opinion, 
as to these cases, the requirements relating 
to mysterious disappearance have been ful- 
filled and a presumption of theft arises. 


We get all sorts of claims, like the claim 
for a man’s pipe, valued at $3.50, original 
cost $5. Why anyone would want to 
steal an ill-smelling and begermed smoking 
pipe I do not know. We paid for this one 
rather than lose the assured’s goodwill. 


This coverage, I believe, is properly called 
a moral hazard coverage. Much reliance 
must be placed upon the assured’s honesty 
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and integrity in adjusting losses. You have, 
for example, the run of cases where the 
assured alleges that his suitcase was rifled 
while in his car or while in his hotel room. 
The 1948 amendment takes care, I believe, 
in an acceptable manner, of losses of prop- 
erty taken from automobiles. However, 
the hotel room cases still remain, but fortu- 
nately they are not frequent. However, 
when a case of that kind is reported and 
the assured submits a long list of things 
that were stolen from his suit case, the 
company is not in a position to disprove his 
allegation that he actually had all of the 
things in his suitcase that he alleges were 
in it. Also there is the item of the cost 
of the various articles and their age. While 
cost and age can be verified in many cases, 
it is both a laborious as well as an expensive 
task to do so, and I say, therefore, that in 
any event much reliance must be placed 
upon the assured’s honesty and integrity. 
While some assureds may be inclined to 
exaggerate, fortunately the vast majority 
are inherently honest. If that conclusion 
were not correct, companies could not write 
this coverage at all. 


Conclusion 


While this subject is a narrow one, and 
not of too much importance when consid- 
ered from a premium producing standpoint, 
nevertheless it is important to provide for 
all assureds both adequate and intelligent 
service. It is essential that matters of this 
kind be correctly analyzed to enable com- 
panies to train their personnel properly, 
from a claims handling standpoint as well 
as from an underwriting standpoint. I 
hope, therefore, that the information con- 
tained in this paper will be of some benefit 
to all companies. [The End] 
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This article is reprinted, with permission, 
from the Buffalo Law Review, Spring, 1951 


RES IPSA LOQUITUI 


The author is Byrne Professor of 
Administrative Law, Harvard Law 
School, Cambridge, Massachusetts. 


WO of our most distinguished tort 

skippers, Dean Prosser’? and Professor 
Seavey,” have recently thrown overboard res 
ipsa loquitur. It is, they say, superfluous 
timber, tabula in naufragio at best; a great 
many judges fell overboard (or were thrown 
out) at the same time and are still hopefully 
clinging to the doctrine. 


Dean Prosser and Professor Seavey’s thesis 
is that the concept of res ipsa loquitur where 
it is correctly applied is redundant and 
where it is not redundant it is wrong. Now, 
a concept which produces wrong results 
may indeed be wrong but it cannot at the 
same time be redundant. I suspect that as 
the law has stood until very recently res 
ipsa has been neither redundant nor wrong, 
but that changes now taking place in the 
burden of proof may render it obsolete. It is 
not the least important aspect of our think- 
ing about res ipsa that we consider what 
is happening to notions of burden of proof, 
particularly in the field of negligence. And, 
in this connection we shall be compelled to 
re-examine the authority of Galbraith v, 


Busch? 


The argument starts with Byrne v. Boadle.‘ 
A barrel fell out of the defendant’s ware- 
house onto the plaintiff’s head. This evi- 
dence standing alone was held sufficient 
to warrant the jury in finding negligence. 
The thing speaks for itself, said Baron 
Pollock. This is no more, says Dean Pros- 
ser, than an illustration of the general propo- 
sition that a case may be proved by adequate 

1“Res Ipsa Loquitur in California,’’ 37 Cali- 
fornia Law Review 183 (1949). 


2 “Res Ipsa Loquitur: Tabula in Naufragio,’”’ 
63 Harvard Law Review 643 (1950). 
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circumstantial evidence. Both in the crimi- 
nal and the civil law a defendant may be 
found liable though there is no direct proof 
of the liability-creating act. If the evidence 
gives rise to a legitimate inference the jury 
may find the fact without benefit of the 
magic formula res ipsa loquitur, which neither 
adds nor subtracts from the case. If an 
inference of negligence is not legitimate 
then the case should not go to the jury. 


Dean Prosser asserts the equivalence of 
the basic rule of proof and res ipsa as fol- 
lows: “In negligence cases he [the plaintiff] 
is required only to convince the jury that it 
is more likely that his injuries were caused 
by negligence than that they were not. He 
must do so by evidence, and not by mere 
speculation and conjecture, and where the 
probabilities are at best evenly balanced 
between negligenc- and its absence, it be- 
comes the duty ot ‘he court to direct the 
jury that there is no vufficient proof.” * But 
these few lines are significantly qualified by 
the conclusion that the judge must leave 
the question to the jury “where reasonable 
men may differ as to the balance of proba- 
bility.” Thus the judge is to direct if the 
probabilities are evenly balanced but is 
not to direct a verdict if reasonable men 
might differ as to whether they are equally 
balanced. This assumes a judge who is 
capable of exact calculations of probability. 
He would distinguish the 50-50 cases from 
the cases where reasonable men may differ. 
Such a man will render obsolete the most 
advanced mechanical brains. There is to my 
mind an unresolved tension or even con- 
tradiction between these two statements 
which, if more closely examined, may throw 
light on the historic role of res ipsa. 


Dean Prosser observes that res ipsa is no 
exception to “these familiar rules.” He 
lists cases where the doctrine has been 

3 267 N. Y. 230, 196 N. E. 36 (1935). 


42H. & C. 722 (1863). 
5 Footnote 1, work cited, p. 194. 
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By LOUIS L. JAFFE 


applied. In most of them one would agree 
that the result would follow from application 
of the normal rule of proof. It is easy then 
to fall into the habit of regarding the rest 
of them as of the same species. One of 
them is the kind of case which troubled 
the Court of Appeals in Galbraith v. Busch. 
An automobile driven by the defendant 
leaves the road for some unexplained reason; 
the plaintiff, a passenger (not for hire) is 
injured. Can he recover on no other proof 
than of the unexplained accident? In a 
California case which involved such facts 
plus proof of a broken steering wheel— 
broken apparently coincident with or after 
the departure from the road—it was held 
that he might.* Dean Prosser appears to 
agree: he believes therefore that there is 
evidence that the driver’s negligence is 
more probable than not. It is in his terms 
a case of “circumstantial” evidence. 

Yet if we give those terms meanings 
roughly equivalent to their traditional mean- 
ings—and it is those which he purports to 
be using—it is not at all obvious that the 
evidence in the case satisfies them. At least, 
six judges of the Court of Appeals, led 
by Judge Lehman (in Galbraith v. Busch) 
thought otherwise. There the - defendant 
drove the plaintiff, a gratuitous passenger, 
in his automobile on a bright clear day. The 
automobile left the road. The court held 
that the plaintiff must be nonsuited. The 
court below had permitted a recovery based 
on res ipsa. Judge Lehman started with the 
premise that the defendant would be liable 
for negligent operation of the car but not 
for mechanical failure (unless he had known 
of the defect). Accepting Dean Prosser’s 
view of res ipsa he arrives at the conclusion 
that its operation adds nothing to an other- 
wise insufficient case. 


“The problem in each case is whether the 
circumstances unexplained do justify an 
inference of negligence. In the ad- 


* Brown v. Davis, 84 Cal. App. 180, 257 Pac. 
877 (1927). 
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ministration of the law arbitrary rules 
cannot be substituted for logically probative 
evidence. The doctrine of res ipsa loquitur 
is not an arbitrary rule. It is rather a com- 
mon sense appraisal of the probative value 
of circumstantive evidence. It requires evi- 
dence which shows at least probability that 
a particular accident could not have occurred 
without legal wrong by the defendant.” * 


What, then! Was there not “at least 
[a] probability,” of negligence in this case? 


But, adds the judge: “The evidence, though 
unexplained, cannot possibly lead to an in- 
ference that the accident was due to lack of 
care in the operation of the automobile for the 
probability that it occurred from a break in 
its mechanism is at least equally great.” 


How account for the difference between 
the California and the New York cases? 
Is it merely of judgment as to facts? Of 
a differing appraisal of the “probabilities” 
within a common concept of the burden of 
proof? The reader may remember the some- 
what contradictory definition of burden of 
proof given by Dean Prosser. Where the 
probabilities are balanced, the plaintiff, he 
says, must be nonsuited but “where reason- 
able men may differ as to the balance of 
probabilities” it must go to the jury. If, 
as Judge Lehman thought, the probability 
of innocence was “at least equally great” as 
that of negligence, which of Dean Pros- 
ser’s two ideas is applicable? It depends, 
he says, on whether a reasonable man could 
say that one is greater than the other. All 
right, could he? I maintain that-once that 
question is put and squarely faced it be- 
comes obvious that the formula is an ab- 
straction lacking workable terms. It ignores 
the key to the traditional concept. All the 
modern emphasis is coming to be placed on 
this fashionable word “probability” whereas 
the key words are “speculation and con- 
jecture.” These words which are treated 
as so much surplusage are in fact of the 
essence. Keeping them in mind the judg- 
ment in Galbraith v. Busch makes sense at 
least in terms of traditional notions of proof. 
Let us assume, as Lehman did, that he 
somehow knows—though how he could 
know is a mystery—that the probabilities 
were 50-50, or let us assume in Prosser’s 
terms that a “reasonable man” could find 
that the “probabilities” were 55-45 or even 
60-40 in favor of negligence. Nevertheless 
on either hypothesis if the tradition is fol- 
lowed there is no case for the jury. Why? 
Because it cannot decide the case except by 


7267 N. Y. 230, 234, 196 N. E. 36, 38. 





“speculation.” Liability—in the traditional 
view—is not based on the “balance of prob- 
abilities” but on a finding of the fact. I 
am perfectly aware that abstract probability 
may play a role in finding a fact, but what 
is referred to in the traditional formula is 
the greater probability in the case at hand. 
The “probabilities” in the abstract or statis- 
tical sense is only a datum. The jury’s 
quest for the fact can only be undertaken 
if there is evidence in addition to that upon 
which the mere abstraction is based which 
will enable the jury to make a reasoned 
choice between the competing possibilities. 
The conditions for a finding are not satis- 
fied merely by showing a greater statistical 
probability. If all that can be said is that 
there are 55 chances of negligence out of 
100, that is not enough. There must be a 
rational, that is, evidentiary basis on which 
the jury can choose the competing proba- 
bilities. If there is not, the finding will be 
based (in the words of the formula) on 
mere speculation and conjecture. And if in 
these two cases, Galbraith v. Busch and the 
California analogue, the result must be 
worked out in terms of traditional burden 
of proof rules, I think the New York case is 
clearly correct and the California case wrong. 


On the other hand if there is or ought 
to be a special rule of proof, called by many 
courts, as I gather, res ipsa loquitur, then 
the California case could be correct and the 
New York case wrong. Now I suspect that 
a good deal of legal criticism is the more 
or less unconscious substitution of a fashion- 
able form of words for an older form of 
words; and it is not unusual for a linguistic 
critic .himself to fall into a trap. That 
appears to me to be happening here in these 
easy off-the-cuff assertions about probability. 
What, indeed, do we know in many of these 
cases of so-called circumstantial evidence— 
and particularly the one in question—of the 
degree of probability? How does Judge 
Lehman know that the probability of mech- 
anical defect is equally as great as that of 
negligent operation? What, perhaps, the 
judge means is that in the absence of specific 
information we have no more reason for 
attributing the accident to one cause than 
to the other. This is surely not the same 
thing as saying that the probabilities are of 
equal magnitude. As a matter of fact it 





’ James and Dickinson, ‘‘Accident Proneness 
and Accident Law,’’ 63 Harvard Law Review 
770 (1950). 

* Footnote 1, work cited, p. 204. 

” Plumb v. Richmond, Light & Railroad Com- 
pany, 223 N. Y. 285, 135 N. E. 504 (1922). A 
recent Kentucky case rather curiously takes the 
position that res ipsa loquitur applies only if 
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is said that studies showed that only 3% per 
cent of the cars in accidents have mechanical 
defects and on only one fourth of 1 per cent 
do these defects play a part.’ 


This mode of achieving solutions by 
easy assumptions concerning “probability” 
is nicely illustrated in Dean Prosser’s treat- 
ment of collisions. “The whole problem,” 
he says, “of the application of res ipsa loqui- 
tur is brought to a head in the collision 
cases.”* If A and B each driving vehicles 
collide, can a passenger of A or B recover 
against A or B without more proof than of 
the collision itself? Usually it is held that 
if the defendant is a carrier and the plaintiff 
is his passenger, the doctrine of res ipsa ap- 
plies, but otherwise not.” This distinction, 
as Dean Prosser says, can hardly be ex- 
plained on the ground that the “probabili- 
ties” are different in one case than in the 
other. And since there is no reason for 
concluding that A or B is the more likely to 
have been negligent, he appears to approve 
decisions holding that res ipsa is inapplicable 
to such suits, which is to say that on ordi- 
nary rules of proof the evidence is inade- 
quate. But then he is confronted with 
Godfrey v. Brown™ in which the California 
court did apply res ipsa in a collision case in 
favor of A’s guest against A. “It left en- 
tirely unexplained,” says Dean Prosser, 
“and it appears quite impossible to explain, 
the distinction between the private host and 
the driver of the other car.” ” 


So far so good, but then in a startling 
Statue of Liberty play he suggests that the 
case is wrong only because it does not go 
far enough. It would be correct if res ipsa 
applied against both A and B. Why? Be- 
cause there is a “greater probability that 
both drivers were at fault.” “Certainly that 
is the experience of liability insurance com- 
panies and is the reason for much of the 
recent agitation for vehicle accident com- 
pensation laws and comparative negligence 
statutes.” I am not at all sure what Dean 
Prosser’s statement about greater probability 
means. That it is more probable that both 
drivers were negligent than that both were 
not negligent? Or is it more probable that 
both were negligent than that either one or 
the other was negligent? His following re- 
marks only make the argument more ob- 
scure: “At least there is evidence,” he says, 


the passenger in his suit against the carrier 
joins the person responsible for the operation 
of the other vehicle. Vogt v. Cincinnati Railway, 
34 Automobile Cases 79, 312 Ky. 668, 229 S. W. 
(2d) 461 (1950). 

11 220 Cal. 57, 29 Pac. (2d) 165 (1934). 

22 Footnote 1, work cited, p. 207. 
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A good deal of legal criticism is un- 
conscious substitution of a fashion- 
able word for an outmoded one, so it 
is not unusual for a linguistic critic to 
fall into his own trap. 


“that someone was negligent. It is not a 
question of whether this negligence is more 
likely to be that of A than B, but whether 
the collision itself is sufficient evidence 
against each.” But of course under the 
usual rules of burden of proof there must be 
evidence from which it appears that A was 
more probably negligent than not, and that 
B was more probably negligent than not. 
When a driver, he says, goes off the high- 
way or collides with a stationary object the 
normal experience is that he has been negli- 
gent and res ipsa applies (Judge Lehman 
was unfamiliar with this inference). Why, 
he continues, any other conclusion when he 
collides with a moving object, which due 
care requires him to look out for and avoid? 
The probability of A’s negligence when 4 
hits a stationary object is thus easily equated 
to the situation when he collides with an- 
other free-moving man-directed object. 
Where does this convenient datum come 
from? Is it a normal inference? In the 
traditional terms of proof—of reasoning on 
sufficient evidence to a conclusion—is there 
anything in the mere fact of a collision that 
will enable a jury to conclude that the 
driver of one car was negligent? the driver 
of the other? It is obvious, I think, that 


in argument such as this, abstract statistical 
probabilities (and even the statistics are as- 
sertions without experimental verification) 
are taking the place of proof. In.short, this 
is the process known to the law as presump- 
tion rather than proof and the conclusion 
seems inescapable that we are in the 
presence of a special doctrine. 


The doctrine of res ipsa does rest on prob- 
ability. It takes a case to the jury where 
the degree of probability is indeterminate 
and there is not sufficient evidence to apply 
it to the case at hand. But what is the argu- 
ment for putting to a jury a case such as 
Galbraith v. Busch or Godfrey v. Brown? 
What justification can there be for putting to a 
jury a case in which a “rational” finding of 
liability cannot be made? The reason is two- 
fold. Our experience and understanding of 
such situations indicates a substantial, if inde- 
terminate, probability of negligence. In short, 
there is a substantial probability that the 
plaintiff may have a cause of action. Now 
ordinarily that fact alone would not warrant 
a judgment against the defendant. But typi- 
cally, if not invariably, in this class of case 
the defendant has greater access to the facts 
than the plaintiff. This is the significance 
of the usual requirement for res ipsa that 
the defendant be in control of the mischief- 
working instrumentality.“ Res ipsa rests on 
the notion that it is fair to treat the proba- 
bility as the fact if the defendant has the 
power to rebut the inference. 

Dean Prosser’s treatment of defendant’s 
superior knowledge is characteristic of his 
whole argument: “It is difficult,” he says, 
“to believe that this factor can ever be con- 
trolling. If the circumstances are such as 





18 But ‘‘control’’ should not be a condition for 
applying the doctrine. The determining factor 
should be the defendant’s power—if not in the 
very case, at least in the class of case in 
question—to rebut the adverse inference. Con- 
trol is relevant but not necessary. Control is 
in any case a hopelessly ambiguous concept. 
An instrumentality once in defendant's control, 
for example, a manufacturer, may have been 
handled since by many persons including the 
plaintiff without in any way, however, altering 
the mechanical situation giving rise to the in- 
ference of negligence; and when at the time of 
harmful contact the defendant is still closely 
connected with the instrumentality—in ‘‘con- 
trol’”’ if you will—the plaintiff, too, may not 
have been completely passive with reference 
to its manipulation. But nevertheless if two 
conditions are satisfied res ipsa should apply 
in such cases, though there is far from judicial 
agreement that it does. These two conditions 
are: (1) a substantial probability that defendant 
has done a risk-creating act of a described type 
and (2) a relation by defendant to the instru- 
mentality at the putative time of such act 
enabling him to rebut the inference of its oc- 
currence. Thus, in injuries arising from defects 
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in manufactured articles where there is a proba- 
bility that the defect was negligently produced, 
the doctrine will apply though later parties 
or the plaintiff have handled or used it. Where, 
however, the very nature of the defect is itself 
unclear and may be attributable to the negli- 
gent or non-negligent acts of a number of per- 
sons depending on which defect is assumed, the 
application of res ipsa becomes much more 
problematical. Curley v. Ruppert, 15 Negligence 
Cases 182, 188 Misc. 148, 65 N. Y. S. (2d) 785, 
rev'd 272 App. Div. 441, 71 N. Y. S. (2d) 578 
(ist Dept., 1947); and see discussion of explod- 
ing bottle cases below. Where the plaintiff has 
participated in the operation of the injury- 
working mechanism at the time of impact, 
courts have recently allowed the application of 
the doctrine conditioned on a finding that the 
plaintiff was not negligent. Jesionowski v. 
Boston & Maine Railroad, 329 U. S. 452 (1947); 
cf. Marceau Vv. Rutland Railway, 211 N. Y. 203, 
105 N. E. 206 (1914); Metropolitan Life Insur- 
ance Company V. Rochester Gas, 14 Negligence 
Cases 214, 271 App. Div. 367, 65 N. Y. (2d) 560 
(4th Dept., 1946); Annotations 174 A. L. R. 
608; 145 A. L. R. 870. 
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to create a reasonable inference of the de- 
fendant’s negligence, it cannot be supposed 
that the inference will ever be defeated by 
a showing that the defendant knows nothing 
about what has happened, and if the facts 
give rise to no such inference, a plaintiff who 
has the burden of proof in the first instance 
can scarcely make out a case merely by prov- 
ing that he knows less about the matter than 
his adversary.” ™ 

If, as is stated in the first hypothesis, the 
plaintiff has already made a case, of course 
the defendant’s ignorance cannot defeat it 
and no doctrine of res ipsa is needed to help 
the plaintiff. What is objectionable in the 
quoted statement is the second hypothesis 
and the assertion based on it: namely, that 
if the inference of negligence is not suffici- 
ent, the case cannot go to the jury though 
the defendant has peculiar control of facts 
which would enable the jury to apply—or 
reject—a substantial but indefinite probabil- 
ity. There is in my opinion a legitimate 
place for a doctrine of res ipsa which oper- 
ates in the absence of a less than adequate 
inference where the defendant is typically 
in control of the key facts.* The doctrine 
of burden of proof as we have come to 
know it has never been the uniform basis 
for proving a case. The constant creation 
of presumptions attests this. The great 
object of the rules concerning burdens is to 
mediate between the plaintiff’s problem of 
proving a presumptively good cause of ac- 
tion and the defendant’s problem of proving 
a presumptively good defense. The ordin- 
ary rule of burden of proof is taken in the 
general run of cases to be a fair solution 
but in particular cases the rule may be unfair, 
and I suggest that in the type of case in 
question it is unfair. I am willing to accept 
Judge Lehman’s analysis in Galbraith v, 
Busch that the plaintiff did not offer suffici- 
ent proof of negligence but I question 
whether, the case was rightly decided. Un- 
less the case is to be justified on very special 
grounds of policy, it is to my mind a proper 
one for the application of res ipsa. If we 
assume with the court that the probability 
of negligence is at least 50 per cent, then it 


144 Footnote 1, work cited, p. 203. 

%In Griffen v. Manice, 166 N. Y. 188, 193-194, 
59 N. E. 925, 926-927 (1901), the court emphasizes 
the power to produce evidence: ‘‘where the 
defendant has knowledge of a fact but slight 
evidence is requisite to shift on him the burden 
of explanation.”’ 

18 Silver v. Dry Dock Savings Institution, 5 
Negligence Cases 254, 261 App. Div. 283, 25 
N. Y. S. (2d) 136 (1st Dept., 1941). See also 
Meibohm v. Horton Pilsener Brewing Company, 
6 Negligence Cases 64, 259 App. Div. 236, 18 
N. Y. S. (2d) 878 (ist Dept., 1940), where a de- 
fendant, improperly, as the writer believes, 
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. .- Not control but defendants’ power 
should rebut the adverse inference of 
res ipsa loquitur. Control at most is 
an ambiguous concept. 


would appear just to impose on the driver 
a duty to explain the accident. Judge Leh- 
man argued that it might have been the 
mechanism rather than the driving which 
was at fault and that the driver was not 
responsible for the mechanism. But if the 
mechanism was at fault the owner is in a 
superior position to demonstrate the fact. 
Galbraith v. Busch involved litigation be- 
tween relatives. It appears from the dis- 
senting opinion that the court may have 
feared that in suits between relatives or 
friends the application of res ipsa would pro- 
mote collusion at the expense of insurers. 
But a claim for protection against negligent 
injury should not be denied an otherwise 
rational method of proof just because there 
is insurance. 


A more recent case™ follows Galbraith 
though there is no factor of collusion. The 
plaintiff, a tenant of defendant, rented the 
ground floor of defendant’s building. Water 
dripped from the ceiling of plaintiff’s store 
damaging his personal property. The ma- 
jority of the court nonsuited the plaintiff 
because it was as likely that the water came 
from next door as from the second story 
plumbing. To my mind, the minority’s so- 
lution is more just. The landlord was in 
control of the upper premises and was in a 
superior position to explain the cause of the 
accident. 


A frequent occasion for the appropriate 
application of res ipsa is a situation which 
suggests the negligence of one or more of 
a group of defendants but does not point 
with sufficient logic to any particular de- 
fendant. According to Dean Prosser the 
suit must be dismissed even though the de- 
fendants are in a position to offer an ex- 


was not required to explain an explosion on 
his premises. ‘‘The mere occurrence of the 
event’ hardly affords sufficient basis for casting 
on defendant the burden of explanation. ‘‘There 
should be at least some proof of what exploded.”’ 
By what standard does the court require that 
there should be at least some proof of what ex- 
ploded? Possibly, on the ground that otherwise 
you are not in a position to indulge in specula- 
tion about negligence. But it should be enough 
that, abstractly considered, there is some proba- 
bility of negligence, where defendant is in con- 
trol of the avenue to the facts. 
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planation. He cites a number of California 
cases supporting the proposition but does 
not at that point refer to a recent California 
case which is a most dramatic example to 
the contrary. In Ybarra v. Spangard™ the 
plaintiff was operated on in a private hospi- 
tal and offered proof that immediately fol- 
lowing the operation he had suffered a 
serious injury which could have been, in the 
opinion of the plaintiff’s experts, a conse- 
quence of improper treatment during the 
operation. Plaintiff sued the owner of the 
hospital, the anesthetist, an employee of the 
anesthetist who adjusted his head on the 
operating table, a nurse who wheeled him 
into the operating room, a nurse who was in 
his room when he awoke, and, to be sure, 
the doctor who performed the operation. 
The court held that on no more evidence 
than has been stated above, there was a case 
for the jury against each and every one of 
the defendants! The court rested its deci- 
sion primarily on the superior accessibility 
of the defendants to the evidence. It is 
highly questionable whether this reason 
supports a case against any of the nurses; 
as applied to them it suggests the strange 
principle that whoever has access to evi- 
dence is a proper defendant regardless of 
any duty to exercise care. Dean Prosser, 
speaking of the case in another connection, 
suggests that it reflects the difficulty of 
proving cases against medical men because 
of the unwillingness of medical men to testi- 
fy. against each other. Yet that may be 
thought of as indeed the very condition 
which res ipsa brings into play, namely, de- 
fendant’s virtual control of the evidence. It 
has, he says, little to do with “the ordinary 
notion .of res ipsa.” If we accept his notion 
of res ipsa it does indeed have little to do 
with it, but if we base our conception of res 


_ ipsa on what use is in fact being made of it, 


then it is a very striking example of the 
doctrine as we have identified it, at least 
as applied to the operating doctors.” 


A recent decision of the Court of Appeals 
indicates that at least in the case of multiple 
defendants res ipsa will be applied without 
reference to the balance of probabilities. In 
so doing it probably overruled sub silentio 
an earlier case in which traditional notions 
of burdens of proof were applied. Both 
cases concerned injury in a public street to 

1741 Negligence Cases 718, 25 Cal. (2d) 486, 
154 Pac. (2d) 687 (1944). 

% The plaintiff's case should, however, have 
been dismissed after the rebuttal testimony on 
the second trial. See below. 

19 164 N. Y. 30, 58 N. E. 31 (1900). 


164 N. Y. 30, 34, 58 N. E. 31, 32. In these 
days of awareness of the availability of liability 
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a person passing a construction job. In 
Wolf uv. American Tract Society,” the plain- 
tiff was hit by a falling brick. There was 19 
contractors. The plaintiff was nonsuited. 
The court admitted that under res ipsa there 
was an inference of negligence but no in- 
ference as to who was negligent. “Cases 
must occasionally happen,” said the court, 
“where the person really responsible for a 
personal injury cannot be identified or pointed 
out by proof, as in this case, and then it is 
far better and more consistent with reason 
and law that the injury should go without 
redress than that innocent persons should 
be held responsible ... .” * In the recent case 
of Schroeder v. City & County Savings Bank ™ 
a scaffolding fell down. There were two 
contractors, one of whom erected it. The 
scaffold fell while the other was on the job. 
It was held that there was a sufficient case 
against both. “They were the ones who 
knew the cause of the collapse. It is not 
necessary for the applicability of res ipsa 
loquitur that there be but a single person 
in control of that which caused the damage. 
... it is for them to explain their action.” * 
The Wolf case might be justified on the 
ground that the falling of a brick is so for- 
tuitous an event that no one of 19 con- 
tractors would be in a position to explain 
it. Indeed one of the most vexed questions 
in connection with res ipsa is the nature of 
the burden of rebuttal which it places on the 
defendant, and it is part of my thesis that 
that problem will be more fairly solved if 
the distinctions urged in this paper are kept 
in mind. 

I would like then to turn for a moment to 
the problem of rebuttal. The usually ac- 
cepted procedural effect of res ipsa stops 
somewhere short of shifting the burden of 
proof. It must be confessed that the line 
is a subtle one, perhaps too subtle for all 
juries and most lawyers. But it is insisted 
upon by many courts and therefore lawyers 
must do their best to understand it. It is 
said that—as in cases of presumption—the 
defendant must produce a balance rather 
than a preponderance. If the case reaches 
the jury it is hardly to be supposed that it 
will make this distinction. But the distinc- 
tion may be seen to operate in deciding the 
question of whether the case shall go to the 
jury. A good illustration of this concerns 
the presumption under Section 59 of the 


insurance, we would no longer be so concerned 
about the plight of an ‘innocent person.”’ 

2110 Negligence Cases 192, 293 N. Y. 370, 57 
N. E. (2d) 57 (1944). 

2 Footnote 21, 293 N. Y. at 374, 57 N. E. (2d) 
at 59. 





Motor Vehicle Act that the driver of an 
automobile is driving with the permission 
of the owner. In St. Andrassey v. Mooney™ 
the owner presented the testimony of his 
discharged chauffeur, the driver, that he had 
not received permission. It was held in an 
opinion by Judge Lehman that this rebutted 
the presumption as a matter of law. The 
owner had discharged his burden by pro- 
ducing believable evidence, that is, evidence 
which there was no very good reason for 
disbelieving. Now I think that it is clear 
that if the owner had the burden of proof 
he would not have been entitled to a 
directed verdict. He would have been com- 
pelled to take the risk of the jury’s nonper- 
suasion. The jury might have reasonably 
rejected the chauffeur’s testimony because of 
his interest in a good reference or in the 
future favor of his employer. 


In my opinion, a similar rule should be 
applied to res ipsa. If res ipsa is just a species 
of circumstantial evidence, the contrary evi- 
dence offered by the defendant would in the 
usual case create a mere conflict of evidence 
for resolution by a jury. I would be pre- 
pared to agree that in many instances where 
res ipsa is invoked the case could go to the 
jury on ordinary principles of proof. If 
there is evidence that the defendant tried, 
unsuccessfully, to drive his car over a curve 
at 60 miles per hour, contrary testimony 
that his speed was 25 miles would not take 
the case from the jury. But if, as in Gal- 
braith v. Busch where there was no evidence 
dealing with the car’s operation, the defend- 
ant presents a mechanic who testifies that 
he examined the wreck and found a broken 
steering wheel, the defendant should be en- 
titled to a directed verdict. This conclusion 
follows from the correct understanding of 
the function and justification of res ipsa, 
There is, we have said, in such a case an 
indeterminate probability of negligent oper- 
ation, but there is no rational process for 
making a conclusion one way or the other. 
The defendant, however, holds a probable 
key to the solution and fairness demands 
that what he may know he should produce. 
If he produces a reasonably satisfactory ex- 
planation nothing more in fairness can be 
demanded of him. And why should he be 
subjected to the mercy of a jury which, 
given his explanation, has less than ever 
reason for conjecturing the facts to be favor- 
able to the plaintiff? 


23262 N. Y. 368, 186 N. E. 867 (1933). 

*% For example, Melia v. Railway, 159 Misc. 
293, 286 N. Y. Supp. 501 (City Ct. N. Y., 1936). 

%3 Professor Seavey points out that on the re- 
trial there was evidence not even mentioned by 
the reviewing court—after the retrial—that 


136 


Now, in. the example of rebuttal which I 
have given I have outrageously simplified a 
very considerable problem. It will be noticed 
that in this example the defendant has been 
able to bring forward a distinterested wit- 
ness who can give a circumstantial and sat- 
isfying explanation. Many courts in such 
a case will direct a verdict for defendant ™ 
—though there are others which will not 
do so even here. But it is usually said that 
the defendant can never have a direction 
based on his own evidence or the evidence 
of interested witnesses. And in certain type 
situations this will be the only available 
evidence. Indeed, that fact may be implicit 
in the proposition that the defendant is in 
control of the instrumentality. It is for that 
reason that he must explain; yet his explan- 
ation will not avail to keep from the jury 
a case which on our hypothesis admits of 
no conclusion in the plaintiff's favor other 
than one based on conjecture. We can com- 
fort ourselves by observing once more that 
in many of these cases res ipsa is a redund- 
ant description of an otherwise adequate 
case. There are, for example, those cases 
where rats, snails, bits of human toes and 
old cigar stubs have been pickled in bever- 
age bottles. No amount of explanation, 
short of a catalyptic fit by the only possible 
employee-bottler, will overcome a valid in- 
ference of negligence. But if in Ybarra v. 
Spangler each participant in the operation 
states exactly what he did,” or if as in one 
of the California cases involving a Galbraith 
v. Busch situation the driver states that a 
car coming from the opposite direction with- 
out lights crowded him off the road, what 
more can the defendant do? Following our 
argument it would appear that, if in such 
cases the defendant’s explanation is not to 
be accepted, the doctrine of res ipsa should 
not be applied at all. It is something of a 
mockery to require the defendant in the ° 
name of fairness to offer an explanation and 
then let a jury ignore the explanation on 
no other basis than its choice not to believe. 
It is no answer to this argument that ques- 
tions of belief are for the jury. Where a 
party has the burden of proof, he must take 
the risk of not convincing. But, by hypothe- 
sis, the defendant in these cases does not 
have the burden of proof. The occasion calls 
for explanation and he has, as far as it can 
be judged, given a complete explanation to 
the limits of his power. Even accepting 


plaintiff's teeth were diseased and that there 
was expert testimony to the effect that such 
disease may have caused the harm to the arm. 
Seavey, Keeton, Thurston, Cases on Torts, 
p. 216 (1950). 
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The most vexed question in connec- 
tion with the doctrine of res ipsa is the 
nature of the burden of rebuttal which 
it places on the defendant. 


this line of argument, it would not follow 
that any explanation suffices which the de- 
fendant chooses to give. If it appears that 
the defendant has not taken the pains to 
find out what lies in his power, or if he 
evades explanation at a crucial point, or if 
his evidence itself suggests mendacity, he 
has not destroyed the inference or the pre- 
sumption and must submit to the jury or 
to a directed verdict. 


As Dean Prosser points out, if on the 
slightest of evidence from plaintiff and the 
fullest of explanations from the defendant, 
the case is nevertheless put to the jury, the 
result is in effect a change in the burden of 
proof and, it may be, even in the basis of 
liability. The cases dealing with exploding 
bottles illustrate the puzzling and dynamic 
ambiguities in this field. Again we can com- 
pare a California and a New York case. 
Both were suits against the bottler of a 
carbonated beverage (in the New York case 
coupled with a suit against the manufacturer 
of the bottle). In the New York case”™ 
there was no reference to the doctrine of 
res ipsa, but the case against the bottler 
was handled on that basis and disposed of 
as I have suggested it should be. The bot- 
tler put in testimony of his methods of in- 
spection. Upon receipt of the bottles he put 
one or two out of each gross under the pressure 
guaranteed by the manufacturer. He tested 
every filled bottle by a test which would 
catch undue pressure and some defects in 
the bottle but not all defects. These were 
the tests customary in the bottling trade. 
Tests customary in the manufacturing trade 
would reveal certain defects in the bottle 
not revealed by the bottler’s tests, but again 
not all defects. It was held that the bottler’s 





2% Smith v, Peerless Glass Company, 259 N. Y. 
292, 181 N. E. 576 (1932). 

* Escola v. Coca-Cola Bottling Company, 11 
Negligence Cases 88, 24 Cal. (2d) 453, 150 Pac. 
(2d) 436 (1944). 

* This form of reasoning was explicitly re- 
pudiated in Curley v, Ruppert, footnote 13. In 
this case the plaintiff did not introduce the 
broken pieces of the bottle so that nothing was 
known of the character of the defect. If it 
were assumed that the manufacturer had done 
his duty, then it might be argued according to 
the Escola case in the preceding footnote that 
either there was a discoverable defect or im- 
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testimony entitled it to a directed verdict. 
What did this holding involve? First, it 
would seem, a ruling that as a matter of 
law the bottler’s tests were sufficient. He 
might in other words rely on the manufac- 
turer for certain tests normally performed 
at that stage (division of labor on testing) 
and second (and very pertinent to our con- 
cern here), the defendant’s own testimony 
(through its employees, etc.) as to what its 
tests were and that it did test is taken at its 
face value as a conclusive rebuttal. 


The California case™ comes to the op- 
posite conclusion. It talks the language of 
res ipsa and liability rather indiscriminately. 
“Where defects are discoverable, it may be 
assumed that they will not ordinarily escape 
detection,” which implies that the bottler 
must apply every known test. But what 
of undiscoverable ones? Well, the manu- 
facturers have a test which is “pretty near” 
infallible and so it will be assumed that 
when the bottles reached the bottler they 
had no defects, at least none discover- 
able by visual inspection! Thus, no doubt 
depending on who is the defendant, bottler 
or manufacturer, it can be demonstrated 
that one is negligent by assuming that the 
other is not and should have taken all of the 
precautions that either might have taken.” 
Finally, the evidence of the defendant as to 
his methods is “a question of fact for the 
jury.” Mr. Justice Traynor concurred spe- 
cially on the ground that the bottler should 
be absolutely liable on an extension of the 
notions of warranty. 


“In leaving it to the jury to decide whether 
the inference has been dispelled, regardless 
of the evidence against it, the negligence 
rule approaches the rule of strict liability. It 
is needlessly circuitous to make negligence 
the basis of recovery and impose what is in 
reality liability without negligence. If pub- 
lic policy demands that a manufacturer of 
goods be responsible for their quality re- 
gardless of negligence there is no reason not 
to fix that responsibility openly.” 


We professors prefer Judge Traynor’s 


clear, analytic approach. Indéed, this pa- 


proper bottling. This, of course, ignores the 
possibility suggested in the Peerless case of a 
nondiscoverable defect—at least of such as 
might be discovere@ by methods commonly in 
use among bottlers. In Saglimbeni v. West End 
Brewing Company, 16 Negligence Cases 173, 274 
App. Div. 201, 80 N. Y. S. (2d) 635, aff'd 298 
N. Y. 875, 84 N. E. (2d) 638 (1949), recoveries 
against Ballantine, 273 App. Div. 217, 76 N. Y. S. 
(2d) 383 (1st Dept., 1948), recoveries against 
the bottler were based on the continued use of 
old bottles in one case and the explosion of a 
number of bottles in the other. 
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THINGS COULD BE WORSE 


“The fact of the matter is, of 
course, that profits can sometimes be 
higher under pure competition than 
under ‘monopolistic’ competition; that 
output can sometimes be less and 
prices higher under pure than under 
monopolistic competition; that pure 
competition could not avoid the busi- 
ness cycle any more than monopoly 
would and probably less so; that pure 
competition could not ensure constant 
hundred-per-cent full employment; that 
pure competition would not give ade- 
quate protection to natural resources 
and probably less than monopoly; and 
that it is by no means certain—indeed 
highly doubtful—that a world of pure 
competition would have as rapid a 
rate of growth as a world with monop- 
olistic elements—all of which points 
are not stated to advocate either a 
cartel organization of society nor yet 
a regime of ‘good’ cooperating monop- 
olies, but merely to remind us that the 
problem is infinitely more complicated 
than the textbooks usually make it!” 
—David McCord Wright, “Some Pit- 
falls of Economic Theory as a Guide 
to the Law of Competition,” 37 Vir- 
ginia Law Review 1083, 1085 (Decem- 
ber, 1951). 





per’s prime purpose’is to analyze as clearly 
as possible the function of res ipsa, to exhibit 
it as a species of inference or presumption 
operating—and justifiably so in a given 
case—somewhere between a rational cir- 
cumstantial case on the one hand and a shift 
of the burden of proof or change in liability 
on the other. But I do not insist that the 
way of Judge Traynor—who, because he 
was a professor before he was a judge, can 
probably never shake the professional pas- 
sion for neat classification—is the only way. 
The law has traditionally moved from one 
doctrinal peak to another through the misty 
vales of fiction. For this it has its reasons, 
some good and some not so good. An out- 
right rejection of an old doctrine in favor 
of a new may seem a gross assertion of 
naked power. A slow approach allows an 


In Johnson v. United States, 333 U. S. 46 
(1947), plaintiff and a fellow seaman, Dudder, 
were rounding in two blocks. One block was 
attached to a boom, the other was held by 
Dudder, and plaintiff was taking in the slack. 
The block in Dudder’s hand fell on plaintiff, 
knocking him unconscious. Plaintiff testified 
that at the time, he was coiling the rope. 
Dudder was available as a witness, as was his 
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opportunity for discussion, for testing the 
implication of an emerging doctrine. It al- 
lows time or acclimatization, for acceptance 
or rejection—by the bar and its clientele. 
It allows the court to beat a strategic or 
merely tactical retreat in the rare case where 
the application of the new doctrine is shock- 
ing. These considerations may appear to 
weaken my claim that res ipsa fulfills its 
function when the defendant has offered a 
complete explanation in terms of negligence. 
And to some degree they do. It depends, I 
would say, on what the court sees as the 
function of res ipsa in the case at hand. If 
it is a stage in the evolution of a new basis 
of liability, if it is being used as a fiction, it 
will take the case to the jury irrespective of 
the evidence as it did in the Escola case. If 
it is a device to assist the plaintiff to succeed 
on the presently stated basis of liability, then 
as in Peerless Glass case, the defendant’s ex- 
planation may entitle him to a directed 
verdict. If, as some think, the concept of 
negligence is irrelevant in the context of 
most modern cases (at least in those in- 
volving automobiles, trains, machinery, etc.), 
res ipsa will be used wherever possible 
as a fiction. Evidence from whatever source 
will be irrelevant except in cases so inex- 
orably clear that a refusal to direct a verdict 
would require the explicit rejection of the 
assumed rule of liability. 

Finally, I advert to two developments 
which might be thought to render res ipsa 
obsolete. One is the increasingly broadened 
scope of discovery; the other a change in the 
basic conception of proof at least in the 
negligence field. It has been possible for 
some time to examine the defendant both 
before and at the trial. It can be argued 
that if this is so the defendant is never in 
“control” of the evidence.” But there have 
been courts which have held that the pro- 
ponent of a witness even when the witness 
is his opponent is “bound” by his evidence. 
In enlightened jurisdictions this incredible 
rule is abrogated by decision, rule of court 
or statute. But even so, being able to ask 
an opponent questions, albeit without risk, 
is inferior to the right to compel him to 
make on his own initiative a full accounting. 


But more basic to the present status of 
res ipsa is the fact that the concept of proof 
or perhaps the concept of negligence itself 


disposition taken by the defendant, the United 
States. Neither side used Dudder or his deposi- 
tion. The Supreme Court reversing the Court 
of Appeals held that res ipsa applied. Justices 
Frankfurter, Jackson and Burton dissenting 
argued that res ipsa was not applicable because 
evidence concerning Dudder’s conduct was 
available. At the least, the trial judge should 
have called Dudder as the court’s witness. 


IL J— February, 1952 


tha 
clus 
attr 
rail 





is undergoing a change. So far we have 
examined the question in the light of the 
traditional notion that the conclusion that 
the defendant was negligent cannot be 
based on “speculation and conjecture.” This 
I have argued means, as Judge Lehman 
held in Galbraith v. Busch, that it is not 
enough that there is a substantial “proba- 
bility” of negligence. The jury must have 
evidence by which it can convert the proba- 
bility into a finding. But in recent cases 
the Supreme Court has come close to chal- 
lenging this concept. In Lavender v. Kurn,™ 
a case arising under the Federal Employers 
Liability Act, Mr. Justice Murphy, revers- 
ing and answering the Missouri Supreme 
Court which had dismissed an employee’s 
suit, said: 


“It is no answer to say that the jury's 
verdict involved speculation and conjecture. 
Whenever facts are in dispute or the evi- 
dence is such that fair-minded men may 
draw different inferences, a measure of specu- 
lation and conjecture is required on the part 
of those whose. duty it is to settle the dis- 
pute by choosing what seems the most rea- 
sonable inference.” ™ 


Read closely, this announces no new doc- 
trine since it implies that the evidence pro- 
vided a basis for making “the most reasonable 
inference.” But a study of the evidence in 
that case would lead me at least to the con- 
clusion that there was no more reason for 
attributing the accident to the defendant 
railroad’s negligence, than to the deceased 


RATE ADMINISTRATION 


eligible to be written thereunder. If these 
plans were formulated in a mandatory man- 
ner, I am of the opinion that in time we 
would see fewer filings that call for drastic 
increases in rates such as many of the 
insurance departments have been requested 
to approve during the current year. 


It is your responsibility as executives of 
insurance companies to see to it, if you want 
the states to continue the regulation of your 
business, that you and your representatives 
in the respective states abide by such laws 
and regulations, that you work toward im- 
proving those laws and regulations for the 
greater safety and security of the people 
whom you serve and who are policyholders in 
your companies. If you seek to place your- 
selves above state regulation, if you discourage 


%® 327 U. S. 645 (1946). 
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man’s negligence, or the vicious act of a 
third person, or a combination of circum- 
stances involving no fault on anyone’s part. 
We must not go too fast in drawing con- 
clusions from Lavender v. Kurn. The Fed- 
eral Employers Liability Act serves as a 
glorified workmen’s compensation, and the 
Supreme Court has gone very far in dis- 
pensing with meaningful notions of both 
negligence and actual causation. But every- 
one is aware that there are similar trends in 
the automobile and railroad crossing cases. 
What we are coming to is not necessarily 
the adoption of a rule of absolute liability 
but of liability not limited to the reasoned 
probability in the particular case; liability 
based rather on a substantial probability of 
negligence and/or causation in the type of 
case. In so far as this is so, it then becomes 
true that res ipsa serves no function. But it 
is, I think, grossly unhistorical to say that 
this has always been so. Quite to the con- 
trary I would argue that res ipsa has been 
one of a group of devices which have been 
and are still being used to revise the con- 
cepts of liability and proof. On this view 
res ipsa has not been an anomalous monster. 
Its form and function through the years 
may have been ambiguous and confused, in 
considerable measure redundant, but it is 
in this groping way that the law realizes its 
destiny of change. And there may still be 
areas where given an accepted basis of lia- 
bility the device of res ipsa will serve fairly 
to apportion among the parties the burden 
of proof. [The End] 


Continued from page 114 


improvements through legal controversy, 
if you lobby legislation against improve- 
ment in the rate regulatory laws which we 
now have and nullify state regulation, then 
the alternative is national regulation. Na- 
tional regulation of the insurance business 
as compared with all regulation that has 
been, administered better by governments 
closer to the people whom they serve, will 
have all of the attendant difficulties that 
we have seen arise during the last few 
years. The proper objectives of state con- 
trol over the insurance business are few, 
clear and simple—fair practices and rates, 
and adequate service to the policyholder. I 
have every confidence that the states with 
the cooperation of the companies can con- 
tinue to provide that protection. [The End] 

*% Footnote 30, work cited, at p. 653. But 


see Moore v. Chesapeake & Ohio Railway Com- 
pany, 71S. Ct. 428, 430 (1951). 
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| pert ong liability insurer’s settle- 
ment relieves payee motorist from show- 
ing financial responsibility —The Department 
of Law Enforcement asked the Attorney 
General whether they might “accept partial 
or full payment by an insurance company to 
the other owner involved in a traffic acci- 
dent, to be admission of liability to a degree 
sufficient to relieve the other owner from 
showing proof of financial responsibility.” 


Section 49-1105 of the Idaho Code pro- 
vides for the suspension of all registrations 
of all motor vehicles in any way involved in 
an accident and the license of each operator 
of a vehicle in any way involved unless 
within 60 days the operators and owners 
show proof of financial responsibility. 


Section 49-1106 provides exceptions to this 
rule, one of which follows: 


“(d) If, prior to the date that the com- 
missioner would otherwise suspend license 
and registration of nonresident’s operating 
privilege under section 49-1105, there shall 
be filed with the commissioner evidence sat- 
isfactory to him that the person who would 
otherwise have to file security has been 
released from liability or been finally ad- 
judicated not to be liable or has executed 
a warrant for confession of judgment, pay- 
able when and in such instalments as the 
parties have agreed to, or has executed a 
duly acknowledged written agreement pro- 
viding for the payment of an agreed amount 
in instalments, with respect to all claims for 
injuries or damages resulting from the acci- 
dent.” 

Ordinarily, the Attorney General said, a 
compromise and settlement, or an offer to 
compromise or settle a claim, is not consid- 
ered an admission of liability for the pay- 
ment of the claim and cannot be received as 
such against the one making the offer. 
However, in view of the exception above 
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quoted, it would seem that the provisions of 
Section 49-1105 would have no application 
after such a release. 


“Practically such a result is a necessity 
since a large percentage of all such accidents 
are settled out of court with the party re- 
sponsible for the accident, paying the dam- 
ages and taking a release. If-this is not 
accepted as a release under subsection (d), 
then the only alternative is to suspend all 
licenses and registrations until there has 
been a final judicial determination of the 
rights of all concerned. Such a practice is 
obviously untenable, and defeats the purpose 
of the statute since it would multiply litiga- 
tion at great cost to all parties.”—O pinion of 
the Idaho Attorney General, No. 71-51, Decem- 
ber 21, 1951. 


M ARYLAND—A & H and Life applica- 
tions may be required to contain 
questions susceptible of factual answers.— 
“Have you ever had heart disease, diabetes, 
cancer or any other sickness or disease?” 
The Insurance Commissioner asked whether 
he had authority to require such questions 
in an application for life, health or accident 
insurance to be qualified by the words, “to 
the best of my knowledge and belief.” 


The statute expressly authorized the com- 
missioner to disapprove any application con- 
taining a provision likely to mislead the 
policyholder. 


An assured could be misled by such opin- 
ion questions, the Attorney General held. 
The average applicant for insurance would 
certainly believe that he is expected to an- 
swer such questions only to the best of his 
knowledge and belief. However, the legal 
effect of any unqualified answer to such a 
question has been stated by courts in Mary- 
land and elsewhere to be “that a material 
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misrepresentation by an applicant for life 
insurance, in reliance upon which a policy 
is issued, avoids the policy, regardless of 
whether the misrepresentation was made in- 
tentionally or through mistake and in good 
faith, because it results in the assumptidn by 
the insurer of a risk different from that 
which the applicant led it to suppose it was 
assuming.” 


Both assured and insurer would be better 
protected if the questions were so phrased 
as to elicit a factual response, rather than 
one in the nature of an opinion, the chief 
legal officer said. This could be done in 
several ways. If the answers are certified as 
being true insofar as they are known to the 
applicant, he assumes responsibility only for 
the truth of such statements as are within 
his knowledge. And where the statements 
are declared to be true to the applicant’s 
best knowledge and belief, only his good 
faith is thereby warranted, the statements 
really amounting to representations rather 
than warranties. Other possibilities: “Have 
you ever been told by a Doctor or registered 
nurse that you have or may have heart 
trouble?” “Has a medical examination ever 
revealed to you indications of heart trou- 
ble?”—Opinion of the Maryland Attorney 
General, December 3, 1951. 


N ISSOURI—Board of Regents author- 
ized to settle claim for damage to 
college property.—The Northwest Missouri 
State College suffered an extensive explo- 
sion and fire damage to the women’s dor- 
mitory building, the loss being caused by 
failure of a gas tank owned by a utility 
located near the college premises. The utility 
and its insurance carrier admitted responsibil- 
ity for the damage, but the insurer requested 
an official opinion of the Attorney General 
to the effect “That the Board of Regents 
of the College is a public corporate entity 
for educational purposes and has full au- 
thority to make settlement of the board’s 
claim for damage to college property and 
receive and receipt for proceeds of any 
settlement negotiated by the Board.” 


Citing several statutory provisions, the 
Attorney General held that the board had 
authority to institute legal proceedings and 
that this would include the authority to 
receive payment of damages. Consequently, 
he said, the board would have the power 
to receive payment of damages resulting 
from a settlement being made.—Opinion of 
the Missouri Attorney General, November 
29, 1951. 
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N EBRASKA—Moratorium to excuse in- 
dustrial premium payments because of 
agents’ strike would be unconstitutional.— 
Can the Governor or the Director of Insur- 
ance declare a moratorium effective to excuse 
premium payments ‘on existing industrial 
insurance policies because of a strike con- 
ducted by the agents who normally collect 
such premiums? 


No, said the Attorney General. Whether 
or not the agent’s call at the home or office 
of the policyholder “must be made by the 
company is a matter governed by the provi- 
sions of the policy and whether or not the 
company’s practice of effecting collections 
in this manner would require that it con- 
tinue to do so or that it be estopped to 
enforce the cancellation provisions of the 
policy because of a failure to make the calls, 
is a matter which must be decided in a court 
of proper jurisdiction whenever a claim fora 
loss under a policy or a demand for rein- 
statement of a policy has been made by a 
policyholder or a beneficiary.” 


A moratorium would violate the provi- 
sions of Article I, Section 10 of the United 
States Constitution. Moratory enactments 
normally do not pretend to have any effect 
upon the rights of the parties to the con- 
tract, but merely postpone the methods 
which the state’s laws provide for enforcing 
the contracts. This type of legislation is not 
favored by the courts and cannot be upheld 
except when it is deemed necessary to avert 
a collapse of the whole or a substantial part 
of a nation’s or a region’s economic struc- 
ture. “We feel that whatever has prompted 
the strike in the case in which you are re- 
quested to intervene, falls short of any 
nation-wide or state-wide panic or economic 
instability. Without any hesitation we say 
that the movement proposed for you would 
not accomplish the desired contractual end 
and that for you to attempt to do it, thereby 
lulling policyholders into a feeling that they 
will be covered regardless of the stated obli- 
gations of the insurance contracts, might re- 
sult in a: great loss of valuable insurance 
privileges for a large number of Omaha citi- 
zens.” — Opinion of the Nebraska Attorney 
General, December 27, 1951. 


[yp Senee Sees or interinsurance 
+ ‘% companies presently licensed may con- 
tinue to be licensed.—The Insurance Com- 
missioner requested the opinion of the Attor- 
ney General as to whether or not insurance 
companies engaged in the exchanging of 
reciprocal or interinsurance contracts, licensed 
in Nevada prior to the passage of present 
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laws prohibiting the licensing of such com- 
panies, may be permitted to retain their li- 
censes and continue to do business in Nevada. 


Citing the “grandfather clause” of Section 
6 (2) of the Nevada Insurance Act of 
1941—to the effect that “any foreign insur- 
ance company which has been licensed to 
do business in this state prior to the effec- 
tive date of this act may continue to be 
licensed . . . to do the kind or kinds of 
insurance business which it was authorized 
to do immediately prior to the taking effect 
of this act”’—the Attorney General noted 
that the two companies herein concerned 
were not life insurance companies and did 
not do a life insurance business prior to 
the effective date of the 1941 Insurance Act. 
The “saving” clause not being applicable, 
he said “the procedure for revocation or 
suspension of licenses as set forth in Sec- 
tion 31, subsection (2), Nevada Insurance 
Act, should be invoked.” This was the 
Opinion of the Nevada Attorney General, No. 
105, October 8, 1951. 


N A LATER OPINION, the chief legal 

officer reversed the above statement. 
“After arduous examination and investiga- 
tion of the law, this office now finds, and 
is constrained to amend the above mentioned 
opinions to hold that foreign companies now 
licensed to engage in the exchanging of 
reciprocal or interinsurance contracts in 
this state, may continue to be so licensed.” 


This lengthy opinion concluded “that the 
insurance act of 1941 as amended does not 
impose a prohibition against a foreign recip- 
rocal insurance company doing business in 
this state, prior opinions of this office to the 
contrary notwithstanding. It remains, how- 
ever, that there is no statutory authority for 
the formation or organization of such com- 
panies as domestics of this state. Therefore, 
the procedure for revocation or suspension 
of licenses as set forth in section 31, subsec- 
tion (2), Nevada insurance act, need not be 
invoked.”—Opinion of the Nevada Attorney 
General, No. 135, January 14; 1952. 


EXAS—Board of Insurance Commis- 
sioners may regulate liability insurance 
rates of interstate trucks under casualty rate 
laws.—May liability insurance rates on cer- 
tain motor vehicles used by motor carriers 


operating under permits of the Interstate 
Commerce Commission be regulated as cas- 
ualty rates, or must they be regulated as 
“motor vehicle insurance” rates? 


In.a lengthy opinion the Attorney General 
concluded “that the motor vehicle rate law, 
as amended in 1949, authorizes the Board, 
upon a finding that more proper regulation 
of rates on such insurance can be accom- 
plished under the casualty rate law, to order 
regulation under the latter statutes” and 
that the statutory provision thus construed 
is not unconstitutional.— Opinion of the 
Texas Attorney General, No. V-1335, October 
29, 1951. 


Fy ae Oe senenee Commis- 
sioner has jurisdiction over insurance 
transactions within state even though federal 
agency has interest in assured property.— 
The federal Public Housing Administration 
submitted, through local housing authorities, 
invitations to insurance agents to bid on fire 
and extended coverages insurance for cer- 
tain housing projects in Washington. All of 
these projects were operated by a local hous- 
ing authority and the request for bids was 
made through the local authority. The form 
of policy proposed to be used for the cover- 
age of those projected was at variance with 
the Standard Form Fire Insurance Policy 
adopted by the Washington Insurance Com- 
missioner and was otherwise contrary to the 
rules and regulations of that insurance de- 
partment and to the provisions of the Wash- 
ington Insurance Code. 


The Insurance Commissioner asked the 
Attorney General whether he had jurisdic- 
tion over insurance transactions pertaining 
to such properties. 


Yes, concluded the Attorney General, cit- 
ing Section 1012, Title 15, USCA. “In 
our opinion the provisions of this act give 
to the states the power to regulate all in- 
surance business conducted within their 
respective jurisdictions, including that which 
relates to property in which a federal agency 
such as the Public Housing Administration 
may have an interest. However, this opinion 
does not apply to insurance where the fed- 
eral government is the sole owner of the 
property concerned.”—Opinion of the Wash- 
ington Attorney General, No. 51-53-163, No- 
vember 2, 1951. 


“It is not the ferocity of automobiles that is to be feared, but the 
ferocity of those who drive them.”—The Superior Court of New Jersey. 
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State 1 


New York Report 
on Uninsured Motorist 


One of the most thorough pieces of research 
and analysis to be distributed by a state 
insurance department in some time is “The 
Problem of the Uninsured Motorist,” a re- 
port by Deputy Superintendent George H. 
Kline and Special Assistant Carl O. Pearson 
of the New York Department. Now in 
booklet form, the report was released by 
Superintendent Bohlinger January 30, and 
among other things, was sent to every mem- 
ber of the New York Legislature. 


It is a factual study—“from which any 


reader can draw his own conclusions’—on - 


the use of insurance to indemnify those who 
are injured or who have their property dam- 
aged through the operation of motor vehicles. 


Accidents are increasing in New York as 
elsewhere, the report indicates. The number 
of 1942 accidents in that state involving death 
or personal injury was 47,271, with 2,184 
persons killed and 87,172 injured. In 1950 
there were 104,629 such accidents in New 
York, with 1,996 killed and 147,245 injured. 
Property damage figures likewise increased, 
there being 73,023 accidents involving ap- 
proximately $14,330,994 of property damage 
in 1942, as against the 1950 totals of 211,505 
accidents causing approximately $72,677,731 
in property damage. A limited sampling of 
the accident files showed that some 17 per 
cent of the owners or operators involved in 
fatal accidents were uninsured, but because 
this differed from later figures compiled by 
another state agency the authors decided 
that a figure of 90 per cent insured would be 
the best assumption for purposes of analysis. 
This assumption resulted in an estimate that 
total bodily injury and property damage un- 
insured losses for New York State in 1950 
were in excess of $14,500,000. 


State Department Rulings 
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Though recommending no specific course 
of action to solve the problem of the unin- 
sured motorist, the report contains careful 
evaluations of different methods of dealing 
with that problem. The entire debate ranges 
not about the validity of the objective (in- 
demnifying persons injured through no fault 
of their own), the report notes, but rather 
about the means by which the objective 
should be attained. 


In that connection the authors considered 
the contention that the Safety Responsibility 
Acts could solve the problem if they. were 
supplemented by Unsatisfied Judgment Funds 
and Impounding Acts. Points in favor of the 
Unsatisfied Judgment Funds were these: 
(1) They provide a means of paying legiti- 
mate claimants who otherwise would be un- 
able to collect damages. (2) They keep the 
irresponsible motorist off the road until he 
has repaid the fund and furnished proof of 
future financial responsibility. The criti- 
cisms: (1) The major part of the $14,500,000 
fee necessary to support the fund would, in 
New York at least, be borne by motorists 
already insured. (2) The fund would be in 
a poor legal and administrative position to 
defend against spurious or fraudulent claims. 
(3) The enactment of such a fund might re- 
sult in a decrease in the number of insured mo- 
torists, and also in putting the state into the 
insurance business. 

“The impounding laws, on the other hand, 
seek to force motorists to insure by making 
the results of being uninsured unpalatable. 
The extent to which such an act would in- 
crease the percentage of motorists insured 
in New York State is completely speculative. 
Also speculative then is the size of the so- 
called ‘irreducible’ minimum. How many 
people, in other words, will not buy automo- 
bile liability insurance no matter what suasive 
measures are used? We do not know. We 


143 





feel sure, however, that there would always 
remain the hard core of irresponsible people 
who would never insure under any voluntary 
plans.” 


Twenty-seven pages of the 70-page report 
are devoted to compulsory approaches to 
the problem. “A misunderstanding about the 
nature of compulsory insurance seems to be 
growing,” the report states. “It is possible 
to have compulsory insurance without changing 
the present legal basis of liability. The Mas- 
sachusetts law is an example.” On the other 
hand all motorists can be compelled to carry 
insurance and the basis of the coverage can 
be made that of “strict liability.” The latter, 
which the authors label “compensation 
plans,” would schedule, in a manner similar 
to workmen’s compensation insurance, the 
benefits payable to an injured party as the 
result of a motor vehicle accident. 


The “gompensation type plan if carried 
to its ultimate conclusion could very well 
result in the rewarding of people for their 
own misconduct or negligence. Spurious 
and fraudulent claims in connection with 
automobile liability insurance create enough 
trouble now without extending, at this stage 
of our social development, an open invita- 
tion to people to profit by their own wrong- 
doing.” Futhermore, it would require an 
extensive administrative system having an 
initial annual budget of $2,250,000 to $2,500,000. 


The authors emphasize that objection to 
compulsory insurance on the ground that it 
would not indemnify victims of non-negligent 
drivers is a mon sequitur since present vol- 
untary systems equally fail to answer this 
problem. 


Compulsory automobile insurance in Mas- 
sachusetts gave birth to a political football, 
the report states, but rates today in New 
York State are so high that, with or without 
the enactment of compulsory automobile insur- 
ance, they may soon fall into the political 
realm. Potential pressures will exist so long 
as differences in accident frequency and 
severity result in great differences in rates 
between one territory and another. 


Average claim costs would not be in- 
creased by compulsory insurance, the authors 
believe. “Any increase in cost of insurance 
could only come from payments being made 
to legitimate claimants who currently do not 
file their claims and therefore are not being 
paid.” For bodily injury claims a table of 
statistics shows that “Massachusetts with 
compulsory insurance has been having an 
increase in rate level less than that shown 
in Connecticut and New York and more 
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than that shown in New Jersey,” and sub- 
stantially similar results obtain in the case 
of insurance for property damage. 


“It is also contended that compulsory in- 
surance gives rise to fraudulent claims since 
people are aware that all motorists are cov- 
ered by insurance. This argument probably 
was sound in the days of 20 or 30 per cent 
automobile insurance coverage. With some 
90 per cent of the vehicles being insured, it 
seems to lose weight. 


“Fraudulent claims are made today under 
our current system of voluntary insurance, 
and would continue to be made should other 
forms of suasion be adopted.” 


The authors conclude that it is not their 
province to decide whether all motorists 
should be required to carry liability insur- 
ance but that, should serious consideration 
be given to the enactment of a compulsory 
automobile liability insurance law, then sug- 
gestions they list should be studied to pro- 
mote reasonable competition in rates and 
coverages, to achieve maximal effectiveness 
of the law and to strengthen the Assigned 
Risk Plan. 


Illinois Life Companies Must File 
Security Valuation Reserve 


January 18 is the effective date of a new 
regulation of the Illinois Insurance Depart- 
ment on the reporting of a Security Valuation 
Reserve on bond and stockholdings. The cal- 
culation of that reserve must conform to the 
NAIC subcommittee report adopted at the 
annual meeting last December 5. The report 
must be filed on or before March 1, 1952, and 
in all subsequent annual statements by every 
life insurance company and fraternal benefit 
society authorized to do business in Illinois. 


Two other releases by the Illinois depart- 
ment will undoubtedly be helpful to insurance 
counsel. One is a brief memorandum on for- 
mal hearing procedure (CB 134, January 25, 
1952). The other is a complete index, both 
by numbers and by subjects, of all Executive 
Bulletins issued by the department begin- 
ning March 13, 1933. 


Pennsylvania Approval Withdrawn 
on NAUA Loss Payable Clause 


Pennsylvania Commissioner Artemas C. 


_ Leslie has withdrawn previous approvals of 


the loss payable clause—Form No. 51 of 
the NAVA and known by* individual form 
numbers to other companies, not members 
of the Bureau—as not in accord with depart- 
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mental regulations published in 1945. The 
content of those regulations follow: 


(1) Insurance policies must name the owner 
and lessor as well as the purchaser and 
lessee as insured. All policies of fire, theft 
and collision coverages insuring motor ve- 
hicles which are leased and sold under Penn- 
sylvania  Bailment Lease must name the 
insured as follows: 


Owner and Lessor 
Address oe , 

AND 
Purchaser and Lessee 
Address ... 


(2) The Purchaser and Lessee must be 
furnished a policy or certificate insuring him 
for exactly the same coverages as are 
granted the Owner and Lessor. 


(3) The Policy or Certificate must specify 
the itemized and the total premiums for the 
coverages insured. 


(4) The coverages granted at the rates 
named in the Policy or Certificate must be 
identical with those made available by the 
Insurer in a rate schedule on file with the 
Insurance Department. 


(5) The equity of the purchaser of a mo- 
tor vehicle in any unearned or return pre- 
mium, or dividend, or any loss payable on 
such Policies or Certificates must be pro- 
tected by the Insurer. Payments made and 
checks drawn by the Insurer shall be made 
and drawn to both Owner and Lessor and 
Purchaser and Lessee unless the interest of 
one or the other has been terminated to the 
satisfaction of the interest eliminated or fol- 
lowing necessary legal procedure. 


New York Department Reorganizing 


Superintendent of Insurance Alfred J. 
Bohlinger has announced the first step in 
the administrative reorganization of the New 
York City office of the state insurance de- 
partment. 


Effective January 1, Mr. Bohlinger stated, 
the Mutual and Fraternal and the Casualty 
Bureau were consolidated into a single unit 
to be called the Casualty Bureau. In addi- 
tion, certain predominantly life insurance 
functions of the Mutual and Fraternal Bureau 
were transferred to the Life Bureau. 


The new expanded Casualty Bureau will 
be headed by William C. Gould, who has 
been associated with the department for 
more than 25 years, most recently as Deputy 
Superintendent. He had also served as Chief 
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of the Mutual and Fraternal Bureau and as 
Assistant Chief of the Casualty Bureau. 


The establishment of a consolidated bu- 
reau, Mr. Bohlinger stated, is the first step 
in a long-considered plan to enable the de- 
partment to better meet the administrative 
challenges posed by the enactment of mul- 
tiple line legislation as well as changes which 
have taken place in the organization and con- 
duct of the business. The net effect of the 
first step, he explained, will be to unify the 
department’s regulation of casualty insur- 
ance as written by stock and mutual carriers. 


The new bureau will have under its juris- 
diction 154 insurers writing in excess of 
$3,360 million in premiums annually. These 
include 96 stock casualty companies, 35 mu- 
tual casualty carriers, two casualty recipro- 
cals, eight hospital service corporations, ten 
medical expense indemnity corporations, an 
assessment accident insurer, the State In- 
surance Fund and the Aggregate Trust 
Fund. 


Workmen's Compensation Rates Rise 


The Pennsylvania Insurance Department 
has approved a revision of rates for work- 
men’s compensation insurance as proposed 
by the Pennsylvania Compensation Rating 
and Inspection Bureau. 


The revised rates, which are on the aver- 
age 11 per cent higher than those previously 
in effect, were necessitated by amendments 
enacted at the 1951 session of the legislature, 
increasing the benefits under the Workmen’s 
Compensation and Occupational Disease 
Acts as of January 2, 1952. 


The new rates will apply to all workmen’s 
compensation policies, excluding coal mine, 
which become effective on or after January 
2, 1952, and in addition will apply to policies 
effective prior to that date and which con- 
tinue in effect beyond January 31, 1952. 


California Assigned Risk Changes 


California Commissioner Jolin R. Ma- 
loney has announced amendments to the 
Automobile Assigned Risk Plan. Formerly 
the plan provided that a risk could not be 
assigned a designated insurer for a period 
in excess of three years; at the end of that 
time, if the risk could not obtain insurance 
for itself, it could re-apply to the plan and 
have the status of a new application. These 
rules still apply, but now the insurer must 
give 45 days’ notice of its intention to renew 
or not to renew the policy. 
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Foreign Insurer Wins Illinois Tax Case 


Net receipts of nonresident fire and marine 
insurance companies in Illinois are to be 
assessed as cash or bank deposits for per- 
sonal property tax purposes; such receipts 
must be assessed, extended and debased as 
is other personal property in Cook County; 
and discriminatory valuation or assessment 
of these foreign receipts is a violation of 
equal protection of the laws. 


Such was the holding of the Illinois Su- 
preme Court on January 24 in the case of 
National-Ben Franklin Fire Insurance Com- 
pany of Pittsburgh v. Brensa. The rule laid 
down by the Supreme Court of the United 
States in Hanover Fire Insurance Company 
v. Carr, 272 U.S. 494, 47 S. Ct. 1.79, reversing 
317 Ill. 366, 148 N. E. 23, has thus been 
extended. In the Hanover case it was held 
that net receipts of foreign insurance com- 
panies are personal property subject to 
debasement and equalization and should there- 
fore have been assessed at one half of 60 
per cent of full value as was other personal 
property in the same county. The Illinois 
statute taxing such receipts at 100 per cent 
valuation on a licensing basis was ruled 
violative of equal protection of the laws 
and declared unconstitutional. 


In the instant case, the net receipts had 
been assessed at 100 per cent of full value, 
which was the county valuation for unclas- 
sified personal property, but the court sus- 
tained the taxpayer’s contention that net 
receipts of foreign insurance companies are 
to be classified as cash or bank deposits, 
which, since they cannot be properly equal- 
ized, are assessed at 4 per cent of full value. 


FTC Takes First Step 
Against Individual Insurer 


The Federal Trade Commission has taken 
its first action against an individual insurer 
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since the end of the exemptive period pro- 
vided in the McCarran Act. The text of 
Stipulation No. 8220, released January 29, 
1952, follows: 


“American Family Life Insurance Com- 
pany, a Texas corporation, with its prin- 
cipal place of business in San Antonio, Texas, 
engaged in the sale, in commerce, by mail, 
of life, accident and other types of insurance 
policies, entered into an agreement in con- 
nection with the offering for sale, sale and 
delivery of its insurance policies to cease and 
desist from representing directly or by im- 
plication: 


“(1) By use of the words ‘licensed by 
the Insurance Department’ or in any other 
manner that it is licensed by Insurance De- 
partments of various States of the United 
States; provided, however, that this shall 
not be construed as an agreement not to 
represent that the American Family Life 
Insurance Company is licensed by the In- 
surance Department of the State of Texas 
or by the Insurance Department or Depart- 
ments of any other State or States in which 
it may be licensed; 


“(2) That no preliminary medical exami- 
nation is required for the issuance of its 
Family Group Life and Accident Insurance 
Policies without clearly and adequately dis- 
closing that a prerequisite to the payment 
of claims arising from the issuance of such 
policies is that the health of all the insured 
is good at the time of the issuance thereof; 


“(3) That under certain conditions covered 
in the policy it is possible to pay up to 
$1500 for natural deaths and up to $3000 for 
accidental deaths for a family of ten people 
without clearly and adequately disclosing 
that the payment of any maximum benefits 
is contingent upon the fact that all ten of 
such persons insured must either die natural 
deaths or suffer accidental deaths while such 
policies are in effect. 
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PERSONS AND EVENTS 


The National Association of Life Un- 
derwriters will hold its mid-year meeting 
at the Edgewater Beach Hotel in Chi- 
cago, March 17-20. 


The Tulane Law-Science Short Course 
on “Legal Medicine and Elements of 
Medicolegal Litigation” is to be repeated 
for trial lawyers at the Jung Hotel, New 
Orleans, Louisiana, February 27 to March 
4 inclusive. Developed by Dr. Hubert 
Winston Smith of Tulane University, the 
course was attended by 175 trial lawyers 
from 35 states last February. 


Three officers of the Life Insurance 
Company of Virginia have recently been 
elected to positions of national promi- 
nence in the insurance industry.. Robert 
E. Henley, president, has been elected 
Chairman of the Board of the Institute 
of Life Insurance; William R. Shands, 
general counsel, has been elected president 
of the Association of Life Insurance 
Counsel; Harry P. Anderson, vice presi- 
dent, has been elected to the Executive 
Committee of the Life Insurance Agency 
Management Association. The company 
has recently been elected to membership 
in the Life Insurers Conference. 


The Association of Casualty & Surety 
Companies has announced the appoint- 
ment of Thomas N. Boate as manager 
of the accident prevention department to 
succeed Julien H. Harvey, who retired 
in December. 


NAIC meetings thus far scheduled for 
1952: March 20, 21, 22: Zone 5—Baker 
Hotel, Dallas, Texas; March 31: Uniform 
Accounting Subcommittee—Club Suite, 
Commodore Hotel, New York, New 
York; March 31, April 1: Zone 2—Roanoke 
Hotel, Roanoke, Virginia; April 1, 2, 3: 
Blanks Committee—Commodore Hotel, 
New York, New York; April 24, 25: 








Zone 3—Long Beach Resort, Panama 
City, Florida; April 28, 29: Zone 4— 
Sheraton-Cadillac Hotel, Detroit, Michi- 
gan; June 22, 23, 24, 25: NAIC annual 
meeting—Conrad Hilton Hotel (Stevens), 
Chicago, Illinois. 

Jack E. Larson has been elected secre- 
tary of the Multiple Peril Insurance Rat- 
ing Organization of New York. 

The National Association of Claimants’ 
Compensation Attorneys will hold their 
1952 convention at the Shamrock Hotel 
in Houston, August 27-30. John J. 
Watts, president of the organization, 
promises that every endeavor will be 
made for an excellent meeting. 


The annual convention of the Life In- 
surers Conference will be held at the- 
Edgewater Gulf Hotel, Edgewater Park, 
Mississippi, April 23-25. 

The 1951 “Superior Award” of the 
National Driver Education Award Pro- 
gram has been received by Governor 
Mennen Williams in recognition of Michi- 
gan’s progress in teaching safe driver 
education in most of its high schools. 


The Bureau of Accident and Health 
Underwriters conducted an educational 
seminar on group accident and health 
insurance on February 6 and 7 at the 
Hotel Biltmore in New York City. Rep- 
resentatives from 82 companies attended. 


The Preferred Life Insurance Company 
of Dallas, Texas, the Economical Mutual 
Fire Insurance Company of Kitchener, 
Ontario, and the Connecticut General 
Life Insurance Company of Hartford, 
Connecticut, have joined the Health and 
Accident Underwriters Conference. 

The National Association of Mutual 


Insurance Agents has chosen Chicago for 
its annual meeting in October, 1953. 





“American Family Life Insurance Com- 
pany further agreed that this stipulation of 
facts and agreement to cease and desist is 
subject to the provisions of Public Law 15— 
79th Congress, Chapter 20, First Session as 
amended by Public Law 238—80th Con- 
gress, Chapter 326, First Session.” 


Revised Inter-Company Arbitration 
Agreement Effective February 1 


Inter-company arbitration on broader is- 
sues and on an industry-wide scale is now 


The Coverage 


possible under the Combined Claims Com- 
mittee’s revised Inter-Company* Arbitration 
Agreement, effective February 1, according 
to Ralph G. McCallum, assistant manager 
of the Claims Bureau of the Association of 
Casualty and Surety Companies. 


The new agreement serves to curtail inter- 
company litigation to a greater extent by 
requiring participating companies to arbi- 
trate any automobile physical damage and 
any plateglass subrogation claim up to 
$1,500. It also provides for arbitration of 
claims above that amount and allows any 
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controversy, including policy coverage and 
interpretations, to be submitted to arbitra- 
tion with the prior consent of the companies 
involved. 

Under the revised agreement, arbitration 
is further broadened to permit the inclusion 
of fire and casualty companies whether or 
not they are members of the Association of 
Casualty and Surety Companies or of the 
National Association of Mutual Casualty 
Companies, McCallum stated. He pointed 
out that previously participation was limited 
to companies affiliated with either of these 
associations, 

Aimed at eliminating the delay and ex- 
pense of court action for companies involved 
in subrogation claims, the arbitration pro- 
gram has been expanding steadily since its 
inception in 1944, with 155 casualty and fire 
companies now participating. During 1951, 
claims totaling well over a million dollars 
were arbitrated by committees in 58 cities 
throughout the country. . Arbitration com- 
mittees will be established in 23 additional 
cities within the next few months. 

On the basis of this development, Mc- 
Callum expects that 90 per cent of all com- 
panies writing physical damage and automobile 
property damage liability insurance will join 
in the program in the near future and that 
more than $5 million of inter-company sub- 
rogation claims will be arbitrated annually. 


Dorsett v. ClO 


“The New York State Congress of Indus- 
trial Organizations has adopted the familiar 
tactic of the Big Lie,” it was said February 
4 by J. Dewey Dorsett, general manager of 
the Association of Casualty and Surety Com- 
panies. “In charging that insurance com- 
panies are seeking to scuttle workmen’s 
compensation, and to make exorbitant profits 
from writing workmen’s compensation in- 
surance, the state C. I. O. contradicts the 
clear public record,” Dorsett said. 


“Insurance companies writing workmen’s 
compensation insurance in New York have 
taken no position, publicly or privately, against 
the scale of workmen’s benefits provided by 
New York law. They do not and will not 
oppose the adoption of such a scale of bene- 
fits as the Legislature in its wisdom, and 
after due consideration of all factors involved, 
sees fit to provide. The records of the com- 
panies and of the Department of Insurance will 
demonstrate that the charge of swollen profits 
is untrue and fantastic. 

“However, the casualty insurance industry 
does oppose completely any proposal from 
any source for a monopolistic state work- 
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men’s compensation fund in New York or 
elsewhere. With few exceptions, the states 
of this Union have permitted insurance com- 
panies to carry workmen’s compensation in- 
surance either exclusively or in competition 
with a competitive state fund. In no state 
have the companies sought to abolish such 
competitive state funds, nor have the com- 
panies ever sought any competitive advantage 
over such funds. If the veil of secrecy 
that surrounds the operation of monopolistic 
state workmen’s compensation funds were 
lifted, the superiority of the competitive 
system would be starkly revealed.” 


Dorsett is a former chairman of the North 
Carolina Industrial Commission, and a former 
president of the International Association of 
Industrial Accident Boards and Commissions. 


Annuities Not Insurance 
for Purpose of Premiums Tax 


The Arizona Supreme Court ruled last 
December 31 that a statute taxing premiums 
received on contracts of insurance imposes 
no tax upon considerations received on con- 
tracts of annuities. The ruling was a declara- 
tory judgment rendered in a_ proceeding 
instituted by The Equitable Life Assurance 
Society of the United States in its own 
behalf and on behalf of all other insurance 
companies similarly situated. 


The statutory provision in question—Sec- 
tion 61-328, Arizona Code Annotated 1939 
(as amended by Chapter 113, Session Laws 
1941 and Chapter 100, Session Laws 1945)— 
reads as follows: 


“(b) Every insurance company doing busi- 
ness in this state except those companies 
engaged in the class of insurance business 
described in paragraph 11, section 61-102, 
Arizona Code of 1939 [title insurance] shall 
pay to the state treasurer, through the com- 
mission, a tax of two (2) per cent of the 
gross amount of all premiums received on 
policies and contracts of insurance covering 
property or other risks within this state. 
... The tax ... shall be in payment in full 
of all demands of any and all taxes on said 
company or of licenses for conducting said 
business of insurance, except the fees pre- 
scribed for agents’ licenses and for the com- 
mission, and the tax prescribed in section 
61-340 [on nonadmitted companies ].” 


The court said: “The annuities are not 
indemnities for death but are investments 
for life. They are designed as safeguards 
against misfortune and want during the life 
of the annuitant and are essential provisions 
for life and not provisions for death.” 
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Jeep Manufacturer Mad 
at Texas Supreme Court 


Two months ago we reported, at page 996, 
the case about the jeep. The Texas Supreme 
Court there held that a mailman injured 
while riding in a jeep was not entitled to 
recover double indemnity because he was 
not then “riding within any private passenger 
automobile exclusively of the pleasure car 
type.” In the course of ‘its opinion the 
majority of the court had some things to 
say about the jeep—“it is a rugged, uncouth 
vehicle without beauty of line or body, with 
no suggestion of comfort, and obviously in- 
tended for hard service rather than for 
pleasure.” 


Though that decision was rendered on 
October 24, it apparently took a little while 
for the word—or words—to get to Ward 
M. Canady, president of Willys. The United 
Press reported on January 17 that the prexy 
replied that the jeep is “not uncouth.” Also 
that the wartime jeep could do anything 
but climb a tree and that with springs at- 
tached it could ride along like a Rolls 
Royce, almost. 


“Not only that,” said Canady, “the jeep 
is a work of art. No less an authority than 
New York City’s Museum of Modern Arts 
says so, too. The jeep is the only American 
car now in production chosen by the Museum 
for exhibit ‘for excellence as works of art’. 
The Museum called the jeep ‘one of the few 
genuine expressions of machine art and a 
wonderful tool for transportation’.” 


No statement appeared as to Canady’s 
willingness to give the injured mailman what 
the Texas Supreme Court refused to give 
him, but Canady did invite the distinguished 
members of the court to come along and 
take a look at a new model. 


Bankers’ Life Wins in Georgia 


Zack D. Cravey, Insurance Commissioner 


of Georgia, is compelled to renew the 
license of Bankers’ Life and Casualty Com- 
pany, the Supreme Court of Georgia held 
on January 29. 


Licensed in Georgia since 1947, the com- 
pany filed its statement and paid the annual 
fee in February, 1951, for renewal of the 
license required by July 1, 1951. On 
June 18 Cravey wrote the company asking 
copies of four sets of documents in con- 
nection with an “Employees Welfare Ac- 
count,” a deposit of money not carried in 
the financial statements as a company asset. 


The, Coverage 


Two of the sets of records were nonexistent, 
and the other two sets were already in the 
possession of Cravey’s office. These facts, 
plus the fact that the records were irrele- 
vant, did not justify Cravey in refusing to 
renew the company’s license, the court held. 


Some quotations from the syllabus follow: 


“1. By meeting the requirements of the 
law all individuals and corporations, resi- 
dent and nonresident, are given the right by 
the laws of this State to conduct an in- 
surance business. 


“2. While all insurance companies and 
their operations are subject to exacting reg- 
ulations by the State, that regulation stops 
short of management which is an essential 
part of free enterprise. 


“3. The law confers upon the Insurance 
Commissioner broad powers to examine and 
investigate the financial condition and man- 
ner of operation of all insurance companies. 
It prescribes procedures that he must fol- 
low, and he is without power to disre- 
gard [them].” 


Bankers’ Life has about 87,000 policyhold- 
ers and employs 75 agents in Georgia. 


Pension Plans Expanding 


Before long everybody may be able to 
look forward to retirement on pension, It’s 
a national trend, according to a study by 
Library of Congress researchers. 

Representative Van Zandt (Republican, 
Pennsylvania) requested the study for use 
in an investigation he is making into pen- 
sion systems, public and private. The re- 
quest brought word that more pension plans 
are on the way. Coverage is being widened 
constantly, and plans are being set up to 
meet needs of particular businesses and 
industries. 


Only a few generalizations are possible 
on the pension systems worked out in busi- 
ness and industry so far. Most of them are 
noncontributory, taking into account social 
security payments. The newer ones gener- 
ally provide $100-$125 monthly payments 
after 65 with 20 to 30 years of service. 


For the most part the plans are admin- 
istered jointly, with preference going to 
systems that are actuarially sound, the re- 
searchers learned. In a few cases retire- 
ment age has been set higher than 65 and, 
at employers’ insistence, most plans contain 
a compulsory retirement provision. (/nsur- 
ance Economics Surveys, December, 1951.) 
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A View of the Forest 


Practical Fire and Casualty Insurance. 
J. Edward Hedges. The National Under- 
writer Company, 420 East Fourth Street, 
Cincinnati 2, Ohio. Fifth edition, 1951. 350 
pages. $4. 


This revision of one of the most widely 
used insurance textbooks is similar to previ- 
ous editions in style and format and covers 
many of the changes in the various lines 
of the fire and casualty insurance business 
which have occurred during the past sev- 
eral years. 


Among the changes noted by the author 
are those in rates, rules and forms, and in 
methods of writing the various coverages. 
The Allied Lines Association has issued a 
separate Earthquake Manual and this form 
of coverage has been eliminated from the 
Explosion Manual. A new optional perils 
policy to cover explosion and related lines 
has been introduced, and of course there is 
the new additional extended coverage en- 
dorsement. Many changes have occurred in 
the form of extended coverage endorsement 
used in the various states, in blanket bonds 
for financial institutions and forgery insur- 
ance. 


Additional burglary, robbery and theft 
forms have been standardized, thus simpli- 
fying the treatment of these forms. The 
New York Standard Fire Policy has con- 
tinued to spread, and only two states—New 
Hampshire and Minnesota—still employ the 
form patterned after the 1873 Massachu- 
setts standard form. Several new illustra- 
tive contracts have been added to the 
appendix to make the book a more complete 
and self-contained text for classroom use, 
as well as adding to its value for the inde- 
pendent student. The “Questions for Study 
and Discussion” which appear at the close 
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of each chapter have been revised and aug- 
mented to be of further help to the students 
as well as the instructors. 


Professor Hedges teaches at Indiana 
University and is Secretary of the Amer~ 
ican Association of University Teachers of 
Insurance. He is well qualified for the 
authorship of a book which necessarily 
includes a large amount of technical infor- 
mation. Several states have adopted his 
book as required or recommended reading 
for those who are preparing for agents’ 
qualification examinations. It is the text- 
book of insurance courses in such universi- 
ties as Johns-Hopkins, University of Cin- 
cinnati and Indiana University. Young 
attorneys interested in fire and casualty in- 
surance will find this book an informative 
source for the facts about the business of 
insurance. Many of the legal principles for 
which they must laboriously search are con- 
cisely stated and nicely blended within the 
general discussion. Since insurance case- 
books still ignore, for the most part, the 
up-to-date business and social considera- 
tions pertinent to insurance law, a book of 
this sort is probably the best available in- 
troduction to an over-all view of fire and 
casualty insurance apart from the refine-- 
ment of individual clauses and unique 
policy and factual contexts. 


Two Books by a Productive Author 


Outline of Life Insurance. Milton C. 
Jacobs. Aberdeen Press, Inc., 214 William 
Street, New York 38, New York. Second 
edition, 1950. 232 pages. $6. 


Liability Insurance Manual. Milton C. 
Jacobs. Aberdeen Press, Inc., 214 William 
Street, New York 38, New York. Second 
edition, 1949. 169 pages. $5. 
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These books are two of a total of 21 
legal books published under the name of 
the same author, a member of the New 
York bar. Though some of the books are 
revisions of earlier works, all 21 of them 


have been published during the period 
1947-1951. 


The author therefore seems remarkably 
prolific. Understandably, one must make 
quite a search through these two books if 
he wishes to find unusual insights, careful 
analysis or critical comment. 


Both books contain numerous statutory 
and case citations. Nearly all such cita- 
tions are to the New York Insurance Law 
and to cases from the New York and fed- 
eral courts. While the books might there- 
fore be helpful to people concerned with 
New York law, one wonders if even they 
might not better make a larger investment 
in the annotated statutes. 


In all fairness, however, it should be said 
that a reader can more quickly and more 
easily obtain a general feeling about the 
subjects by glancing through these books 
than he would by attempting a systematic 
study through primary sources. 

Of course, not even the primary sources 
are consistently helpful. As one of the 
contributors to this JOURNAL recently said— 
“most policies are semantic abortions. Un- 
happily judicial construction does not help 
matters. There are two reasons: In the 
first place, there is no answer to a nonsense 
question and most of the policy interpreta- 
tion problems pose nonsense questions. 


“Secondly, the judiciary habitually define 
one abstraction in terms of another equally 
high so you bounce back and forth without 
getting anywhere. Sometime somebody 
might take a standard policy and do a job 
on it.” 


Facts About Life 


Life Insurance Fact Book 1951. Institute 
of Life Insurance, 488 Madison Avenue, 
New York 22, New York. 1951. 108 pages. 

This well-known, well-edited and well- 
written presentation of the basic facts about 
the life insurance business is published each 
year. In this 1951 edition the totals are for 
the most part complete through 1950 and 
usually represent totals for legal reserve life 
insurance companies. 


Despite the statistical emphasis within a 
rather complicated reference framework, 
the booklet is written in a most interesting 
and lucid style. It contains many charts, 
graphs and tables, the data thus presented 


Books and Articles 


being fundamental to many serious discus- 
sions about the business. 


The booklet is recommended for editors, 
writers, speakers, students and others who 
may write or speak about life insurance, 
and for use in libraries and schools—in fact, 
wherever reference material about life in- 
surance is needed. 


ARTICLES 


Articles of interest in other 
legal publications 





Safety-Responsibility Legislation: Texas 
. . « The modern “security” type of uni- 
form financial responsibility law, known as 
the “future proof” type, has been adopted 
by 28 states. In this article the chairman 
of the Insurance Section of the Texas Bar 
Association studies the Texas act.—Wilson, 
“The Texas Safety-Responsibility Act,” Bay- 
lor Law Review, Fall, 1951. 


Advice to the Advisor . . . On solution 
of legal problems confronting a lawyer in- 
volved in organization and operation of 
new group health plans, the author sug- 
gests that, after ascertaining that the pro- 
posed plan will adhere to good standards 
and that no direct legal obstacle exists, “the 
advising lawyer would best fill his initial 
role by pointing to the problems and leaving 
the decision for going forward to the in- 
terested group of incorporators.” Mr. Han- 
sen is general counsel for the Cooperative 
Health Federation of America.—Hansen, 
“Legal Problems in the Organization and 
Operation of Group Health Plans,” Vander- 
bilt Law Review, December, 1951. 


Elimination of False Issues . . . If plead- 
ings are to serve this end and to define 
the area of actual controversy, some means 
must be provided for making them at least 
reasonably truthful, states the author. In 
this way it will be disclosed whether the 
case presents any genuine issue of fact re- 
quiring a trial on the facts—Cleary, “The 
Uses of Pleading,” Kentucky Law Journal, 
November, 1951. 


Ins and Outs of Warranty That 
warranties which sound like simple state- 
ments of fact may yet be contractual prom- 
ises is noted by a UCLA law professor. The 
article discusses agency to make warranties 
and the liability of the principal—Ferson, 
“Agency to Make Warranties,” Vanderbilt 
Law Review, December, 1951. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Failure to Control Crowd 
Brings Liability 


Plaintiff brought this action against the 
owner of a dry goods store to recover dam- 
ages for injuries sustained by his wife. He 
alleged that his wife was on the premises of 
the defendant by invitation; that the man- 
ager of the store, while acting in the scope 
of his employment, had for several days con- 
ducted an advertising campaign to induce a 
large crowd to attend its opening sale; that 
the advertisements stated the doors would 
open at 9:00 a. m. and that a pair of fine 
hose would be given to each of the first three 
hundred persons entering the store on the 
morning designated; that in response to and 
reliance upon said statement and promise, 
the wife arrived upon the premises at about 
8:30 a. m.; that at 9:00 a. m., the advertised 
opening hour, only a small crowd had con- 
gregated; “that immediately after 9:00 a. m. 
a great throng of prospective customers be- 
gan assembling round the entrance of said 
store and that at 9:25 a. m. approximately 
four or five hundred people had congregated 
at the opening of said store. Plaintiff al- 
leges that defendant, well knowing that the 
large crowd had assembled, and well know- 
ing that they were pushing and crowding, 
wholly failed and refused to police said crowd, 
but on the contrary held up the opening of 
the store approximately thirty minutes in 
order that his photographers could get pic- 
tures of this multitude of prospective cus- 
tomers. .. . Plaintiff alleges . . . that as the 
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defendant opened the doors of said building, 
the throng rushed in immediately and pushed 
the said Mamie Lane into the glass show 
case and door with such force that her right 
foot, leg and back were crushed, fractured 
and otherwise injured ... and that all of 
the injuries were proximately caused by the 
defendant corporation.” 


The pleadings were sufficient to state a 
cause of action, the reviewing court held. 
—Lane v. The Fair Stores, Inc. Texas Su- 
preme Court. November 7, 1951. 20 NeEcti- 
GENCE CAsEs 1. 


Contract of Storage Relieves Bailee 
from Liability for Negligence 


Plaintiff stored a motor boat with defend- 
ant, and the boat was subsequently stolen 
from its stall. A written contract of storage 
purported to relieve defendant of liability for 
loss by theft. 


The complaint alleging negligence in not 
locking the building and in not maintaining 
a watchman, the jury found specially that 
the boat had been stolen, that this occurred 
as the result of defendant’s negligence and 
that plaintiff had notice of the pertinent 
contractual provision. The trial court held 
for the defendant, and this appeal followed. 


Defendant was not a warehouseman, the 
reviewing court emphasized, and therefore 
plaintiff could not have the benefit of the 
warehouseman statute. Only the allegation 
and proof of gross negligence would be suffi- 
cient to override the contract. Defendant’s 
omissions constituted only ordinary negli- 
gence, so the judgment in his favor was 
affirmed.—Musick v. Muecke. Texas Court 


of Civil Appeals, Galveston. October 4, 1951. 
20 NEGLIGENCE Cases 45. 
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Railroad in Rural District 
Has No Limit on Rate of Speed 


Plaintiff, an employee in a United States 
mail car, and by virtue thereof a paying 
passenger on a passenger train, sued the 
railroad for injuries sustained when the 
train collided with a truck at a grade cross- 
ing. The railroad company brought in and 
joined as additional defendants the owner 
of the truck and the administratrix of the 
estate of the deceased truck driver. 


After judgment for the plaintiff against 
the railroad alone, the railroad appealed on 
the ground that its motion for judgment 
notwithstanding the verdict or for a new 
trial should have been granted. 


Prior to the accident, a bus was follow- 
ing the truck (which was subsequently de- 
molished) along the highway for about a 
mile and a half, during which time the truck 
was going at a speed of ten or 15 miles an 
hour, There were two tracks of the railroad at 
the crossing where the accident happened. 
The train was approaching on the far track. 
There was a thick fog and red flasher lights 
were flashing on each side of the tracks. 
The jury could have found from all the 
evidence that the driver of the truck had 
passed the first flashing signal before it 
commenced to flash. There was no evi- 
dence why the truck driver did not see the 
flashing signal on the other side of the tracks. 


The train was traveling at a speed of 
about 70 miles an hour instead of at the 
usual speed of 60 miles an hour; its head- 
light could be seen at a distance of approxi- 
mately 75 feet; it collided with the truck. 


The first question to which the review- 
ing court addressed itself was whether the 
above evidence was sufficient to take the 
case to the jury on the question of the rail- 
road’s negligence, there being no evidence 
of contributory negligence. 


“Where a railroad crossing is in a coun- 
try district, there is, in the absence of spe- 
cial circumstances, no limit to the rate of 
speed at which a railroad may run its trains, 
so long as the safety of passengers is not 
jeopardized,” the court said. “A railroad 
company or common carrier is not, in this 
class of case, an insurer against accidents 
to its passengers.” 

The evidence was conflicting as_ to 
whether the train blew a whistle to warn 
of its approach. The railroad contended 
that, even if a whistle were not sounded, 
it made no difference—the flashing lights 
made the sounding of the whistle unneces- 
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sary. Not so, said the court. If no whistles 
were sounded, the jury could have found 
that the railroad’s warning was not timely 
and sufficient in view of the fog and the 
position of the truck when the flasher lights 
went on. Consequently, the trial court 
properly refused the railroad’s motion for 
judgment notwithstanding the verdict. 


Certain instructions of the trial court 
were erroneous and prejudicial. Because the 
case was close the reviewing court would 
not rule that the charge considered as a 
whole cured the errors or enabled the jury 
clearly to understand the applicable law or 
do justice to the railroad. 


A new trial was therefore granted.— 
Miller v. The Pennsylvania Railroad Company. 
Pennsylvania Supreme Court, Western Dis- 
trict. Filed November 13, 1951. 19 Neeti- 
GENcE CASEs 1117. 


Attractive Nuisance to Boy of Seven 
May Not Be Such to Boy of 14 


Plaintiff, a 14-year-old high school stu- 
dent, lived in the vicinity of defendant’s oil 
well pump. He had lived in the vicinity of 
oil pumps for at least two years and had 
seen them in operation almost daily. 


He and another boy climbed on the mov- 
ing pump to ride up and down on it. His 
leg became caught in the moving parts of 
the pump and was severely injured. The 
pump was partially surrounded by a railing. 

Plaintiffs based their case on the doctrine 


of attractive nuisance. The trial court di- 
rected a verdict in favor of the defendant. 


The reviewing court held that the doc- 
trine of attractive nuisancé had no appli- 
cation to plaintiffs’ case because oil wells 
and pumps were not uncommon in the area 
where plaintiff’s injury occured. The danger 
of playing around an oil well pump was 
therefore a matter of common knowledge 
to the boy. And although one case had 
apparently held, the opposite, that case is 
distinguishable from this one in that the 
victim there was a seven-year-old child; 
what might constitute an attractive nui- 
sance to a child of seven years might not 
constitute such to a 14-year-old high school 
student. 


The judgment for the defendant was af- 
firmed.—Giddings et al. v. Superior Oil Com- 
pany. California Court of Appeal, Second 
District, Division One. September 24, 1951. 
19 NEGLIGENCE Cases 1120. 
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PEORIA SR LO IONE LOIRE 


LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 


REPORTS 


Though Beneficiary Murders Assured 
Contingent Beneficiary Loses 


The assured under two policies of life 
insurance was a resident of California, as 
was her husband. While the two were 
visiting in Iowa, she had applied to the 
insurer, an Indiana corporation, for the 
two $5,000 policies, making the policies pay- 
able at death to her husband, “if living,” 
otherwise to her mother-in-law. Each policy 
was issued in Indiana on August 12, 1946, 
and delivered in Iowa, the insurer agreeing 
in each to pay “the sum of $5000 at the 
home office of the company in Frankfort, 
Indiana, upon receipt . . . of due proof of 
the interest of the claimant and of the 
death of Lila L. Downey, the insured, to 
David A. Downey, husband, as beneficiary, 
if living; otherwise to Jennie B. Downey, 
mother-in-law, as contingent beneficiary.” 
Premiums were payable “at the home office 
of the company (i. e. Frankfort, Indiana) or 
to a designated collector.” The first pay- 
ment of premium was made in Iowa at 
the time of execution of the contracts. 

Before the due date of the second annual 
premiums, the beneficiary murdered his 
wife, the assured, in Colorado. He was 
subsequently convicted of murder and sen- 
tenced to life imprisonment in the State 
Prison in Colorado and his conviction was 
affirmed by the highest court of that state. 

Thereafter, the plaintiff, of California, 
was appointed in California to be the ad- 
ministrator of the assured’s estate and 
brought this action to recover the proceeds 
of the policies. The insurer answered and 
interpleaded itself, paying the proceeds into 
court and alleging that the beneficiary, then 
confined in the State Prison of Colorado, 
and the contingent beneficiary named in 
the policies, both claimed an interest in the 
proceeds. The latter two were named as 
third-party defendants. 

The trial court awarded the proceeds 
to the mother-in-law on the theory that 
the beneficiary, although living, was, pur- 
suant to California law, civilly dead and 
hence the contingent beneficiary was en- 
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titled to take the proceeds. The facts were 
stipulated and only a question of law was 
presented. 

The trial judge was off the beam, accord- 
ing to the reviewing court. In the first 
place, the reason the murderer could not 
take was not because of the California stat- 
ute, but because of the public policy that a 
killer should not profit from his wrong- 
doing. The California civil death statute 
(“A person sentenced to imprisonment in 
the State prison for life is thereafter deemed 
civilly dead. . . .”) refers to persons sen- 
tenced to imprisonment for life in Cali- 
fornia State Prison. Since the murder was 
committed in Colorado, that state alone 
could determine the disability resulting from 
life imprisonment in that state. 

The mother-in-law’s contention that, ab- 
sent pleading or proof, Colorado law should 
be assumed to be the same as California 
law was without merit, the court continued. 
No such presumption exists in California 
since the 1927 enactment authorizing the 
courts of California to take judicial notice 
of “the laws of the several states of the 
United States and the interpretation thereof 
by the highest courts of appellate jurisdic- 
tion of such states.” And Colorado does 
not impose the disability of “civil death” 
upon those imprisoned for life in that state. 
Hence, even accepting the premise that the 
primary beneficiary’s “civil death” would 
entitle the contingent beneficiary to the 
proceeds, there was no civil death of the 
primary beneficiary. This is one approach. 

A different analysis likewise leads to the 
conclusion that the administrator must take 
since neither the primary nor secondary 
beneficiary can recover the proceeds. As- 
suming for the moment that the California 
disability of “civil death” would apply here, 
that contingency did not arise at the time 
of the death of the assured, but oniy at a 
subsequent time as a result of the Colorado 
court’s judgment. 

If a third approach be necessary, “The 
words ‘if living’ must be interpreted in their 
ordinary common sense meaning, namely, 
that the insured intended the proceeds to 
go to her mother-in-law, if the beneficiary 
was not alive but was ‘dead and buried’. 
Had there been an intent to have the pro- 
ceeds go to the contingent beneficiary in 
the event of any incapacity of the beneficiary, 
while alive, to take the proceeds, plain lan- 
guage to that effect could and certainly 
would have been used. We think the lan- 
guage of the policies was clear and un- 
equivocal. Any disability of the beneficiary, 
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such as ‘civil death’, assuming it to be 
applicable in this case, constituted a sanc- 
tion or penalty imposed upon the beneficiary 
David A. Downey and affected only his 
rights and privileges.”’—Beck, Administrator 
v. Downey et al. United States Court of 
Appeals for the Ninth Circuit. August 6, 


1951. 14 Lire Cases 1141, 


Policy Is But Evidence of Contract 
and Physical Surrender Unnecessary 


A life policy with a face value of $5,000 
was issued upon the life of the assured in 
1930. In 1947 the assured assigned the policy 
to his then wife, Betty, who was also made 
the new beneficiary under the policy. In 
1948 Ruth, his former wife, recovered a 
judgment against him and Betty for the 
sum of $5,800, and the judgment debtors 
were directed to surrender to Ruth all their 
rights, title and claim to the policy referred 
to, the cash value thereof to be applied to 
the payment of the judgment. 


Thereafter, upon showing by motion that 
the judgment debtors had failed and neg- 
lected to execute an absolute assignment to 
Ruth of all the interest of the judgment 
debtors in the policy, the court, pursuant 
to Rule 70 of the Rules of Civil Procedure, 
appointed a person named in the order to 
execute an absolute assignment to Ruth of 
that interest. The court appointee did exe- 
cute such an assignment pursuant to the 
order and due notice thereof was furnished 
to the insurer. 


The policy lapsed in January, 1949, for 
nonpayment of premiums due in December, 
1948, but it provided that in case of such 
default the insurance would be automatically 
extended. It read: 


“The term of extended insurance will be 
such as the cash surrender value, above 
provided, and dividend credits, if any, will 
purchase at the attained age of the Insured, 
using net single premium rates according 
to the reserve basis on page one . . . The 
extended insurance or the paid-up Policy 
or any paid-up additions may be surrendered 
at any time for a cash value equal to the 
full reserve thereon at the time of sur- 
render less any indebtedness to the Company.” 


The general provision of the policy with 
respect to the payment of cash surrender 
value was that at the end of any policy year, 
provided three full years’ premium have 
been paid, “this policy may be surrendered 
with a proper release to the Company at its 
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(A) its cash surrender 


home office for: 
value.” 

The insurer resisted payment of the cash 
surrender value to Ruth, asserting that the 
effect of the above language was to make 
the actual physical surrender of the written 
policy itself a condition precedent thereto. 
This condition is applicable, so the argument 
went, despite the fact that the whereabouts 
of the assured was unknown that Ruth 
does not have possession of the policy and 
does not know its whereabouts, and that the 
assured was the person last known to have 
had possession of the policy. 


The assured, with wife Betty, had absconded 
from the jurisdiction of the court after the 
rendition of the judgment in favor of Ruth 
and before the appointee was designated 
to execute the assignment. 

The trial court held Ruth to be the owner 
of the assured’s interest in the policy and 
the insurer appealed. 


“The right to collect the cash value here 
involved is not the ordinary case of col- 
lection of cash surrender value where the 
policy was in good standing through the 
continued payment of premiums,” the re- 
viewing court said. “What is to be sur- 
rendered here is not the policy but ‘the 
extended insurance.’ We cannot find in this 
phraseology any language which requires 
a construction in accordance with the con- 
tention of the appellant. If it were intended 
that the physical delivery and surrender of 
the document itself should in all cases be 
a condition precedent to the payment of any 
cash value, it would have been a simple 
matter to find appropriate words to that 
end. The general rule relating to construc- 
tion of insurance policies, is that since the 
policy is drawn by the Company, any doubts 
or ambiguities must be resolved in favor 
of the claimant. 


“The language referred to makes no ex- 
ception for cases where the policy is destroyed, 
lost or otherwise becomes unavailable. Since 
the policy is but evidence of a contract, it 
cannot have been within the contemplation 
of the parties that the loss of the document 
would be the equivalent of loss of the con- 
tract itself. No question is raised as to the 
full validity of the judgment [and its com- 
plete estoppel against the assured and 
Betty ].” 


The judgment for Ruth was therefore 
affirmed—Bankers Life Company v. Jacoby. 
United States Court of Appeals for the 
Ninth Circuit. November 7, 1951. 15 Lire 
Cases 64. 
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State Cannot by Legislation Enlarge 
Its Substantive Contractual Rights 


The State of Connecticut brought this 
action upon a policy procured pursuant to 
Section 2183 of its General Statutes, whereby 
the defendant insured the state and the 
highway commissioner against liability con- 
sequent upon defects in state-maintained 
highways. The insurer contested liability 
upon the ground, among others, that the 
plaintiff had violated an express condition 
of the policy requiring that the assured 
cooperate and assume no obligation. The 
trial court rendered judgment for the in- 
surer and the state appealed. 

The facts were not in dispute. The policy 
covered the period of July 1, 1947, to July 1, 
1948. It insured the state and the commis- 
sioner against liabilities created by Section 
2201 of the General Statutes and required 
the insurer to defend against suits brought 
therefor even though “groundless, false or 
fraudulent.” Any obligation of the insurer 
was made subject to this condition: 

“The Insured shall cooperate with the 
Company and, upon the Company’s request, 
shall attend hearings and trials and shall 
assist in effecting settlements, securing and 
giving evidence, obtaining the attendance of 
Witnesses and in the conduct of suits. The 
Insured shall not, except at his own cost, 
voluntarily make any payment, assume any 
obligation or incur any expenses. . 

On July 27, 1949, a man named Sisti 
brought suit against the state and the com- 
missioner, alleging that on April 1, 1948, he 
had sustained injuries by reason of a defect 
in a state-maintained highway and claiming 
$50,000 damages. He had neither given notice 
within 60 days nor brought suit within one 
year, as required by Section 2201. The General 
Assembly at its 1949 session adopted, sub- 
sequent to April 1, 1949, Special Act No. 
484, which authorized Sisti to bring an ac- 
tion notwithstanding his failure either to 
give the notice or to bring suit within the 
prescribed time. The insurer, claiming non- 
cooperation, refused to defend Sisti’s sub- 
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sequent action. The state settled Sisti’s 
claim for $750 and brought this action 
against this insurer to recover that amount 
plus $400 for defending the suit. 

The trial.court held for the defendant in- 
surer and the question on appeal was whether 
the adoption of the special act constituted 
a violation of the condition of the policy. 

Plaintiff contended: (1) that the state has 
the right to validate existing causes of ac- 
tion by changing the statute of limitations, 
that the insurer was charged with knowledge 
that in a case against the state the “Legisla- 
ture may extend the remedy where it has ex- 
pired,” and that, therefore, the words quoted 
were an implied provision of the policy, so 
that the subsequent adoption of the special 
act did not constitute a violation of the con- 
dition; (2) that the cooperation condition 
in the policy should not be sustained be- 
cause so to hold would recognize a power 
in the highway commissioner to “barter 
away,” by contract, powers of the legisla- 
ture, and this even the legislature itself can- 
not do; and (3) that the insurer should have 
defended the Sisti suit since the policy re- 
quired the defendant to defend against suits 
brought, even though “groundless, false or 
fraudulent.” 

The reviewing court replied to the re- 
spective contentions in this way: 

(1) Sisti had no right of action before the 
adoption. of the special act because he had 
not complied with then-existing law. By 
the special act the state had therefore created 
a cause of action in Sisti which was thereto- 
fore nonexistent. This manifested a lack of 
cooperation with the insurer and constituted 
a flat violation of the policy condition that 
the state would not “assume any obligation.” 
The policy condition negates the implication 
that the quoted rule of law became a part 
of the policy; besides, the statutory require- 
ments of Section 2201 pertain not merely to 
the remedy, but to the very existence of the 
cause of action. 

(2) The policy in question neither pur- 
ports to deprive the legislature of any power 
nor operates to produce that result. It is 
simply a contract executed pursuant to statute 
whereby, for a premium paid, the defendant 
insures the state against liability on claims 
of the nature specified, provided the state 
complies with the conditions stated in the 
policy. In a case where the state as to a 
given claim within the terms of the policy 
violates a condition by the adoption of such 
a legislative act as here, it loses its pro- 
tection against the claim, “That is a far cry 
from the bartering away of its power to 
legislate.” 
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(3) The law is contrary to plaintiff’s con- 
tention. Under the circumstances the in- 
surer was warranted in adopting the course 
taken, which was effective to extinguish all 
liability under the policy as to the Sisti case. 
To have followed the course urged by the 
plaintiff would very likely have given rise 
to questions of waiver or estoppel. This the 
insurer was under no duty to do. 


The judgment for the defendant insurer 
was affirmed.—State of Connecticut v. Aetna 
Casualty & Surety Company. Connecticut Su- 
preme Court of Errors. November 20, 1951. 
7 Fire AND CASUALTY CAsEs 678. 


Windstorm Means Any Wind Strong 
Enough to Damage Insured Property 


A canner of apples brought four separate: 
actions against each of the four defendant 
insurers to recover for damage to its prop- 
erty alleged to have been caused by wind- 
storm. They were consolidated for trial. 
The evidence was conflicting as to whether 
there was heavy wind at the time alleged 
and as to the nature of construction of the 
damaged bins. 


Upon the insurers’ appeal following a 
judgment for the plaintiff, the reviewing 
court concluded that these questions were 
properly for the jury and that their verdicts 
should therefore remain undisturbed. 


But the insurers also questioned the ade- 
quacy of the trial court’s definition of the 
term “windstorm” in its charge to the jury. 
They contended that the trial court should 
have instructed the jury that a “windstorm” 
requires wind of “unusual violence,” that it 
must be of “violent force, vehement action, 
turbulent commotions and disturbance.” 

To this argument the reviewing court re- 
plied : “In defining“: windstorm to the jury, the 
trial court stated: ‘A storm is a disturbance 
in the air and a windstorm is a storm char- 


- MANITOBA ROAD FOR THE 


Re: Nonresidents 


I might add that the benefits of the law 
(including the unsatisfied judgment fund) 
are extended to nonresidents, and by the 
same token, the enforcement provisions 
(primarily the impoundment feature) also 
apply to nonresidents. 

As a matter of interest, may I state that 
any insurer who has qualified with the 
Manitoba Superintendent of Insurance may 
obtain a supply of Nonresident Manitoba 


Fire and Casualty 


acterized by high winds or violent winds’; 
‘A windstorm is characterized by violence 
in the air and characterized by high winds’; 
and a windstorm is a ‘high wind that is 
violent and tumultuous’. Thus, the jury was 
told that a windstorm is characterized by 
high, violent and tumultuous winds. We 
think that in the charge the defendants 
received all to which they were entitled. 


“Tt seems to us that any wind, strong and 
sustained enough to damage the insured 
property, is a ‘windstorm’ within the mean- 
ing of the term as used in the policies and 
within the contemplation of the parties.”— 
Adams Apple Products Corporation v. Na- 
tional Union Fire Insurance Company of 
burgh, Pennsylvania, et al. Pennsylvania Su- 
perior Court, Philadelphia District. Filed 
January 17, 1952. 7 Frre anp CASUALTY 
Cases 710. 


Clear and Definite Notice in Any 
Form Sufficient to Cancel Policy 


The chief issue in this case was whether 
the following communication was effective 
to cancel policies of insurance: 


“We have made several attempts to lo- 
cate you during the past week in regard to 
payment of $2,019.20 due us for premiums 
on the above policies. We regret very much 
that we are forced to send notice of can- 
cellation. If you can let us have your check 
for this premium within the next five days, 
we shall be very glad to reinstate policies.” 

The reviewing court said: “The notice is 
definite, certain and leaves no doubt as to 
the expiration date of the policies. It goes 
further; it even provides a method of rein- 
statement and it would appear axiomatic 
that until there is first a cancellation, there 
can be no reinstatement.”—Russell v. Starr 
d. b. a. Edd Starr & Sons. New Mexico 
Supreme Court. January 9, 1952. 7 Fire anp 
Casualty CAsEs 719. 


UNINSURED MOTORIST—— 
Continued from page 110 


Motor Vehicle Liability Insurance cards for 
distribution to any assureds contemplating 
a trip to Manitoba. Production of this card 
to the police officer eliminates the possibil- 
ity of impoundment. 


The insured nonresident who cannot pro- 
duce the Manitoba card does not have to 
worry much. True, his car will be im- 
pounded, but it is a matter of pride with us 
that it will be released within 24 hours of 
the time when we are notified. [The End] 
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Limitation on General Bailee’s 
Authority to Lend Car Ineffective 


Upon the delivery of a new automobile 
to his home, the purchaser gave the keys 
to his son, Geoffrey, for his own general 
use. Other members of the family had 
their own cars and no restriction was pre- 
scribed as to the boy except that he 
“should never let anyone else drive the car.” 


Geoffrey went camping with three com- 
panions, One day one of the friends desired 
to visit a barbershop but did not have his 
own car. In order not to detain himself 
and the other two from an engagement 
elsewhere, Geoffrey volunteered to loan 
the friend his car. He gave him the keys, 
saying: “Irv, I.am not supposed to loan 
the car. For God’s sake, be careful.” 


On the way back from the barbershop 
Irv negligently collided with another car 
and injured its occupants. Irv’s father 
paid for the damage and then brought this 
action against the insurer of Geoffrey’s car 
under the omnibus clause. That insurer— 
Insurer A—denied liability and filed its 
cross-complaint against Irv, Irv’s father 
and their insurer, Insurer B. 


Insurer A’s policy provided for appor- 
tioning or prorating any loss caused by 
its assured if the latter be covered by other 


“valid and collectible” insurance. Insurer 
B’s policy provided that, “with respect to 
loss arising out of the use of any non-owned 
automobile” Insurer B’s insurance shall be 
“excess insurance over any other valid and 
collectible insurance available to the in- 
sured.” 


The tria. court held Irv’s use of the auto- 
mobile was solely for his own purpose and 
violated Geoffrey’s father’s stated restric- 
tion, so that there was no coverage under 
the policy of Insurer A. 


This was error, the reviewing court held. 
The term “permission” used in Insurer A’s 
policy has the same meaning as is given fo 
it in interpreting Section 402 of the Cali- 
fornia Vehicle Code. “The word ‘permis- 
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sion’ as used in the statute is not chame- 
leonized the moment it enters the omnibus 
clause of the insurance policy carried by 
the owner to save himself and family from 
loss for life or limb destroyed by the negli- 
gent operation of the insured vehicle. If 
the judgment stands, the intimate, impe- 
cunious companion of the general bailee 
of a motor car may with impunity slaughter 
a multitude while using an insured vehicle, 
without any expense to the insurer. Is it 
possible that the authors of respondent’s 
[Insurer A’s] policy could have contem- 
plated any such result?” 


And, in view of the complementary clauses 
in the two policies, Insurer A was not en- 
titled to have the loss prorated with In- 
surer B. The two clauses “contemplate 
that the insurance on the car shall be 
primary and that on the driver excess. A 
pro rata contribution should be ordered 
only in the event that there are two or more 
primary carriers.’—Norris et al. v. Pacific 
Indemnity Company. California District 
Court of Appeals, Second District. As 
modified on denial of rehearing, November 
21, 1951. 37 AUTOMOBILE CasEs 817. 


Negligent Driver Recovers Damages 


At about 9:00 p. m. on October 1, the 
plaintiff was driving his car eastward on 
a highway towards a railroad crossing which 
was blocked by a locomotive and tender. 
The highway was flat and had a rough slag 
topping; there were no obstructions; no 
curves; no banks; no hills and no bridges. 
There was a slight mist falling, and the 
speed of the car was about 55 miles per 
hour. The locomotive was astride the cross- 
ing about 15 minutes in its switching opera- 
tions and eight lights wére burning in the 
cab of the engine. The whistle had blown, 
the bell was ringing, and the atmospheric 
condition did not prevent the plaintiff from 
seeing the locomotive. 


The testimony was in conflict as to the 
distance of the car from the locomotive (a) 
when the engineer first saw the lights of the 
car approaching and (b) when the engineer 
began blowing the whistle continuously as 
he watched the car approach. The car 
crashed into the engine. It was demolished 
and the plaintiff driver, who suffered perma- 
nent injuries, was hospitalized for 60 days. 


The jury returned a verdict for the plain- 
tiff. The trial judge granted a motion for 
a new trial. He thought the verdict was 
contrary to the weight of the evidence, the 
applicable law, and substantial justice. 
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The reviewing court began its opinion by 
saying, “It is settled law that a motion for 
a new trial is addressed to the sound dis- 
cretion of the trial court. A stronger show- 
ing is required to reverse an order granting 
a new trial than one denying it. A legal 
presumption exists that the new trial was 
by the trial court properly granted.” 


But after a lengthy recital of the evidence 
the court said: “It will be observed that 
the trial Court correctly instructed the jury 
on the doctrine of the last clear chance in 
the substantial language of this Court as laid 
down in one of our recent decisions. .. . It 
is true that the trial Court entertained views 
based on the evidence different from the 
verdict of the jury. Courts are not permitted 
to pit their judgment against that of a jury 
sworn to try the cause. It is error to grant 
a new trial when nothing can be accomp- 
lished except to have another jury review 
the cause.”—Poindexter v: Seaboard Air Line 
Railroad Company et al. Florida Supreme 
Court. Filed October 9, 1951. 37 Avuto- 
MOBILE CaSEs 399, 


Omnibus Clause Applies 
to Independent Mission 


The assured owner loaned his automobile 
truck to an employee about 8:30 a. m. so 
the employee could drive to another city to 
get a nephew out of jail. There was no 
specification when or how the truck should 
be returned. The employee completed that 
trip and returned home about 2:00 o’clock 
that afternoon. About an hour later he 
took the truck and started on a journey 
with another man to a third city. He negli- 
gently drove the truck off the highway and 
into the residence of the plaintiffs. About 
this time the assured went to the employee’s 
home looking for the truck. As the result 
of information he obtained there, he went 
over to the point of the accident. 


The plaintiffs recovered a default judg- 
ment against the employee who was operat- 
ing the truck and then brought this action 


against the employer’s insurer. Judgment 
was for the plaintiffs in the lower courts 
and the insurer brought certiorari. 


The pertinent policy provision read: 


“The unqualified word ‘insured’ wherever 
used in coverage A and B and in other 
parts of this policy, when applicable to 
such coverages, includes the named _ in- 
sured and, except where specifically stated 
to the contrary, also includes any person 
while using the automobile and any person 


Automobile 


or organization legally responsible for the 
use thereof, provided the actual use of the 
automobile is with the permission of the named 
insured.” (Emphasis by the court.) 


The insurer had refused to defend the 
law case and likewise took the position in 
this chancery suit that they were not liible 
because at the time the accident happened 
the employee had completed the mission 
for which the truck had been loaned to 
him and had gone off on an entirely inde- 
pendent mission, and that therefore under 
the “additional assured” clause above 
quoted, they were not liable. 


The reviewing court said it was com- 
mitted by earlier pronouncements to the’ 
minority view on this question. That view 
holds that, if permission or authority to 
take and use the car in the first instance 
is granted a party, then—even though that 
party goes off and uses the car for pur- 
poses other than that covered by the 
initial permission—the driver of the car is 
covered under the omnibus clause. 


Even so, countered the insurer, this 
clause is different from those involved in 
the earlier cases. The other clauses read: 
“provided such use or operation is with 
the permission of the named assured.” This 
one, on the contrary, reads: “provided the 
actual use of the automobile is with the 
permission of the named assured.” 


But the reviewing court adhered to its view 
of liability. “The difference between ‘actual 
use’ and ‘use’ is the real as opposed to the 
theoretical, or constructive enjoyment of 
a thing. The clause in question, above 
quoted from the insurance contract, covers 
any person operating the automobile and 
actually using it with the permission of the 
insured. Dies [the employee] had this 
permission in the first instance. He was 
not directed not to take the vehicle to 
other places than to go to Lebanon. He was 
not directed to return it to Dixon [the em- 
ployer] immediately upon his return from 
Lebanon. He had been working for Dixon 
and driving for him before and after this 
accident. Under such a state of facts and 
in view of our previous decisions which 
have been the law in this State for many 
years we must conclude that the 
policy in question covered the vehicle at 
the time of this accident and that therefore 
the insurance company is liable under their 
contract.”—Foley et al. v. Tennessee Odin 
Insurance Company. Tennessee Supreme 
Court. Filed December 14, 1951. 37 Auto- 
MOBILE CASES 792. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription Recent Tax Topics: 


rate—$6.50 for 12 monthly issues. Write for sample copy. a —_ 

ection 
Alimony trusts 
Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 

facilitate the exchange of professional views in a highly 

specialized field of law. Each issue presents signed arti- 

cles—by specialists, public officials, and other authorities 

—on legal problems involved in the preparation, pack- 
Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 
Standard making respect to nutrition, health, and the general public wel- 
ee pone nl fare, in addition to notes on legislative, administrative 
Chemical additives and judicial developments. Issued monthly; subscription 
oo. rate—$10 a year, including binder for year's issues. 
Fraud in food cases Sample copy sent on request. 


Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
pivotal labor law problems. Specialists in the field treat 
currently troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled—nothing is 
“slanted."’ Issued monthly; subscription rate—$6 a year. 


Sample copy on request. 
All Published by 


In Recent Articles: 
@ Escalator clauses 
@ Arbitration 
@ Secondary boycotts 
@ Consumers’ price index 


OMMERCE, CLEARING, HOUSE, INC., © Disefiliaticn 
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PUBLISHERS OF TOPICAL LAW REPORTS @ Contract disputes 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. @ Non-Communist affidavits 
@ Bargaining in good faith 


When requesting sample copies, please address JIV2 
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